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Foreword

The papers presented here exam-
ine a simple but compelling prem-
ise-~that crime~fighting program
initiatives and criminal justice
information policies are interde-
pendent and sheuld be consiu-~red
in conjunction by legislative and
administrative policymakers. Al-
though it has come to be a normal
part of the policymaking process
today to explore the economie
and environmental impacts of pro-
posed new programs, too often
little or no attention is given to
the information impact of proposed
criminal justice programs. Yet
virtually every new crime-fighting
program involves important infor-
mation implications that can ser-
iously affect the success of the
program. First, in formulating
new programs, policymakers need
current and accurate statistical
and operational information about
the eriminal justice system, especi-
ally about aspects of the system
directly affected by the proposal.
The availability of such information
may be limited by shorteomings
in information system capabilities
or by sealing or purging standards
or other criminal justice data re-
tention standards. As a result,
policymakers may lack the data
they need to make sound policy
judgments at the outset. Second,

many crime-fighting programs

rest on assumptions made by policy-
makers about the nature and extent
of operational information that

will be available to the practitioners
who implement the new programs.
For example, legislators may as-
sume that complete and current
eriminal history records are avail-
able to prosecutors and judges for
use in making charging and sentenc-
ing decisions under career criminal
programs. In fact, such data may
not be available for identifying

repeat offenders and the success

of selective prosecution and en-
hanced sentencing programs may

be dependent upon significant
changes in disposition reporting
systems, sealing and purging policies
or juvenile justice recordkeeping
laws and policies. Finally, changes
or improvements in the capabilities
of eriminal justice information
systems may be needed to ensure
the availability of accurate sta-
tistical data needed by policymakers
to monitor the progress of new
programs and to make effective
adjustments by remedial legislation
or further policy initiatives. Thus
the process comes full circle.

The relationship between infor-
mation policies and erime-fighting
programs, from both an academic
and a practitioner's point of view,
are explored and highlighted in
this collection of papers. Leading
eriminal justice scholars and re-
searchers discuss a wide range
of issues, problems and trends re-
lated to the impact of information
law and policy on the effectiveness
of eriminal justice programs. And
practitioners and policymakers
from state and federal criminal
justice agencies representing the
full spectrum of the criminal justice
system discuss some of the practical
aspects of the interrelationship
between information policy and
such key crime-fighting initiatives
as career criminal programs, cor-
rectional programs, vietim assis-
tance programs and juvenile offend-
er programs,

This volume represents the
first comprehensive treatment
of this important subject at the
national level. As such, the papers
should constitute a valuable addition
to the literature dealing with erim-
inal justice program development
and management and information
law and policy, and hopefully will
help to focus the attention of legis-
lators and other policymakers,

as well as eriminal justice system
practitioners, on the all-important
relationship between accurate and
complete information, on the one
hand, and effective eriminal justice
program formulation and manage-
ment, on the other hand.

The preparation of this volume
and the conference upon which
it is based were supported by a
grant from the Bureau of Justice
Statisties, U. S. Department of
Justice. Special acknowledgement
and thanks are due to Benjamin
H. Renshaw, III, Deputy Director
of BJS, and to Carol Kaplan, Direc-
tor of the Federal Statistics and
Information Poliey Division of BJS,
for their sup, ->rt and assistance
in planning and holding the confer-
ence and defining the issues to
be examined. Acknowledgement
and thanks are also due to Professor
Alan F. Westin, who assisted in
planning the conference, chaired
the proceedings, and edited the
papers presented here.

Gary R. Cooper
Executive Director
SEARCH Group, Inc.
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Editor's introduction

Alan F. Westin

Professor of Public Law and
Government

Columbia University

The 1982 conference on which
this collection of papers is based
was the first national gathering
to examine, as a broad general
phenomenon, the role that infor-
mation and information policies
play in managing the eriminal jus-
tice system in the United States.
Two main groups were invited to
participate. The first were scholars
in law and the social sciences con-
cerned with how information re-
sources and uses affect the oper~
ation of our eriminal justice system,
its effectiveness, and its impact
on citizens and society. The second
group were practitioners from crim-
inal justice agencies and support
services, those with planning and
operating responsibilities who have
important experiences to recount
and judgments to offer about how
well we are developing and manag-
ing information for eriminal justice
programs.

The conference program was
designed to explore four major
areas:

1. How policymakers have
defined the content of information
required (or thought to be required)
to administer the eriminal justice
system. This includes information
to carry out particular eriminal

justice programs, to improve the
integration of interagency activi-
ties, and to produce the data neces-
sary to evaluate program opera-
tions and provide statistical resources
for both participants and observers
of eriminal justice activities.

2. The organizational processes
by which eriminal justice agencies
gather and use information. This
concerns the procedures by which
agencies collect information, how
different types of information are
valued and treated by system partici-
pants, the conflicts over informa-
tion "ownership" and control that
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arise within and between criminal
justice agencies, and how all these
information-related activities of
organizations affect the execution
of eriminal justice programs.

3. The ways that new infor-
mation technologies are affecting
traditional choices and practices
in eriminal justiee. This includes
not only tracing the impacts that
adoption and operation of computers
and ecommunication systems have
had on existing eriminal justice
agencies but also considering new
types of agencies and interagency
relationships that have arisen pri-
marily because of new information-
handling capacities made possible
by EDP systems.

4. How information law and
policies are affecting criminal
justice programs. This concerns
the ways that legal rules and or-
ganizational policies governing
the collection, holding and dissemi-
nation of information are affecting
criminal justice programs, in their
formulation, development, admin-
istration, evaluation, and revision.

The call to the conference also
asked participants to help identify
and analyze problems that arise
in the current criminal justice sys-
tem because of different kinds
of information inadequacies. The
goal was to identify situations in
which information critical to sue-
cess of eriminal justice programs
has not been available because
of legal or administrative constraints,
poor data quality, ineffective util-
ization, or other causes.

The conference was asked to
explore just why such information
weaknesses oceur:

® How often is this a failure of
prograrn proponents to consider
and specify just what information
will be needed to carry out their
programs?

e How frequently do proponents
fail to examine whether key bodies
of information are legally or admin-
istratively available, or how much
acquisition of such data will really
cost?

o How conscious are legislators
of these issues when they receive
proposals for new programs?

e How much attention is given
by administrators to drawing up
information plans and creating
efficient information-handling
mechanisms to gather such infor—
mation and achieve the quality

of data needed to support program
operations or decisions?

¢ How well do interest groups,
the media, and the public under-
stand these issues of information
collection and boundaries, and are
we generating adequate publie
expressions of value-choices to
guide policymakers in weighing

how to increase information resources

for erime control and offender
punishment without unduly infring-
ing on basie citizens! rights?

In its Background Paper to par-
ticipants, the SEARCH Group ex-
plained the way that the conference
would be structured, and the kind
of "information impact analysis"
that the conferen:e would explore:

"The first day of the conference
will deseribe ard evaluate the exist-
ing eriminal justice and information
poliey environment. The second
day of the conference will consider
the information impact of key erime
fighting programs, specifically
(1) career offender programs; (2)
correctional programs; (3) vietim
assistance programs; and (4) juvenile
offender programs.

"These particular program areas
were selected for disecussion because
they represent crime fighting pro-
grams that are presently in wide
use and because they reflect a
wide spectrum of criminal justice
information relationships, such
as lo_al to state exchange of data,
state to state exchange, state to
federal exchange, eriminal to non-
eriminal justice exchange and adult
system to juvenile system exchange.

Editor's introduction 3



"Ideally, a complete analysis
of these particular crime fighting
programs would cover the following
points: (1) the nature of the priority
program, ineluding the need for
the program, a description of the
mechanics of the program and a
description of the experience to
date with the program; (2) an identi-
fication of the demands made by
policymakers for criminal justice
statistics and information while
formulating the program; (2} an
identification of any legal or admin-
istrative impediments to meeting
the policymakers' demands; (4)
an identification of the assump-
tions about information resources
and capabilities made by poliey-
makers in formulating the program;
(5) an identification and analysis
of the information consequences
of the program; and (6) recommen-
dations for policymakers regarding
a methodology for identifying the
information impact in formulating
future programs of this type, as
well as other types of eriminal
justice priority program initiatives.

"This kind of structured 'infor-
mation impaet' analysis by experts
in their fields is pertain to be use-
ful. For example, it will be helpful
to understand what types of data
policymakers typically seek or
are presented with when they con-
sider corrections legislation. Do
policymakers seek and/or receive
statistical projections of future
prison populations? Do they seek
and/or receive data about the be-
havior of offenders who participate
in halfway house experiments or
in various types of diversion pro-
grams?

"Similarly, it will be extremely
useful to learn more about the
legal and administrative impedi-
ments to data scquisition faced
by legislators and other policymak-
ers when they consider the adoption
of new crime fighting programs.
What effect, for example, do sta-
tutes which provide for the sealing
or purging of juvenile offender
information have upon the ability
of policymakers to evaluate the

4 Editor's introduction

extent and nature of juvenile erime?
Do archival and data retention
standards used by criminal justice
agencies interfere with the develop-
ment of statistics about career
criminals?

"Many crime fighting programs
also rest on assumptions about
the nature and extent of available
information. For example, some
vietim assistance programs may
rest on the assumption that vietim
organizations or agencies, once
they obtain vietim data, can or
will adequately protect the confi-
dentiality of this data. Policy-
meakers may assume that eriminal
history data is available to prose-
cutors and judges for use in sen-
tencing decisions under career
criminal programs.

"The adoption of erime fighting
initiatives may also result in signi-
ficant information consequences.
If a career criminal program, for
example, is to be successful, signi-
ficant changes may have to be
made in juvenile justice recordkeep-
ing laws and procedures; in dispo-
sition reporting systems; in sealing
and purging policies; in policies
for the interstate exchange of crim-
inal history data; and in the type
and amount of non-conviction data
retained on rap sheets. Without
these kinds of changes, individual
offenders may not be properly identi-
fied as repeat offenders.

"Information changes may also
be required in order to produce
complete and accurate statistical
data about repeat offenders. Such
statistical data is dependent upon
the completeness and acecuracy
of individual eriminal history rec-
ords and upon the capabilities of
criminal justice information sys-
tems. Without adequate statistics,
policymakers cannot monitor the
progress of remedial programs
or make effective adjustments
in those programs.

"These examples clearly indicate
that when policymakers consider
the adoption of crime fighting pro-
grams they need to be aware of
the information requirements, as-
sumptions and consequences of
such programs. With such aware-

ness, policymakers can gauge whether

proposed erime fighting programs
will be effective or will need re-
strueturing, given existing informa-
tion resources or given their po-
tential to result in undesirable
information consequences. Bringing
these information impacts into
focus will be the purpose of this
conference."

The conference papers that
have been revised and edited for
this collection can be seen as repre-
senting something of a milestone.
During the 1960's and 70's, the
energies of leaders in the eriminal
justice community and scholars
working in this field were focused
heavily on ways to apply the new
capacities of information technol-
ogy to the goals of eriminal justice,
in an era of rapid social change
and deepening crime-control prob-
lems. It was a time marked by
soaring crime rates, growing public
anxiety over protection of life
and property, major changes in
American constitutional and public
law over race equality, privacy,
and due process for persons in the
criminal justice system, sharp de-
bates among social analysts as
to ecrime causes and effective crime-
control strategies, and efforts by
criminal justice leaders to define
and develop a more "unified" erimi-
nal justice "system." There was
also growing attention to the need
to build broad state and federal
data bases and to conduct better
national surveys of erime and erime-
related events, as the basis for
coherent planning and evaluation
of criminal justice programs by
experts and society alike.

In the early 1980's, we were
moving into a new situation, one
that represented the departure

point for the conference discussions.

The cenference design assumed
that information technology has
progressed to the point where prob-
lems of building and affording in-
formation processing capacities

no longer represent a significant
limitation. Dramatic reductions

in the costs of computing and tele-
communications, development of
flexible software to manage data
bases, and the emergence of a wide
array of mini and microcomputers
and distributed data processing
options now permit organizational
leaders to put powerful and afford-
able information-processing capa-
bilities wherever the leaders want
to locate them. Solutions no longer
have to be twisted and tortured

to fit the rigidities of early tech-
nology. In addition, the steady
proliferation of computers through-
out the various agencies of eriminal
justice means that more and more
offices have the capacity to process
information through EDP systems,
creating a "universal potential”

for systematic programs.

This means that information-
system decisions today are preemi-
nently policy choices rather than
technological imperatives. The
key issues are, as we noted earlier,
what kinds of data ought to be
collected? Who should collect
these? How should the data be
used? What effects would such
data activities have on criminal
justice programs? And, how would
such data policies affect social
values and institutional balances
in our society?

These are the kinds of questions
that both the academic experts
and the eriminal justice profession-
als gathered to explore in " 982.

The papers that follow should be
read as efforts to look back on

our experiences of the last two
decades to see what these can teach
us about the relationships between
information resources, policies,

and program achievements; to look
at current debates over information
resources for eriminal justice ini-
tiatives and proposals; and to dis-
cuss the role that research and
statistical programs are playing
and might play in operating our
eriminal justice system.

If one common theme emerged
from the conference, and is reflect-
ed in these papers, it is that infor-
mation-analysis and information-
policy choices have become an
area requiring conscious attention,
and perhaps some conerete policy-
addressing mechanisms. Such issues
were present, of course, in earlier
eras, and often surged up to become
critical issues when a particular
eriminal justice program or policy
was being debated. But these were
generaly latent rather than mani-
fest issues in the design and eval-
uation of most criminal justice
programs. What the papers pre-
sented here agree upon is that in-
formation policy issues now need
to be an explicit, regular aspect

of managing criminal justice func-
tions. Hopefully, this represents

the beginning of a decade in which
we will not only learn what ques-
tions to ask, and how and when

to ask them, but also how to develop
experimental programs &nd solid
evaluations that will serve us well
as we move into larger-scale changes
in erime prevention and control,

in a high-technology, urban society.
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INFORMATION RESOURCES AND
CRIME-CONTROL STRATEGIES:
TWO PERSPECTIVES
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Problems in the Creation
of Adequate Criminal Justice
Information Systems

James Q. Wilson
Professor of Government
Harvard University

In my experience, as g practical
matter, the threat of information
systems to civil liberties, except
in certain specialized instances,
is remote. It is remote because
the problem of information-gather-
ing in the criminal justice system
is to get people to gather any infor-
mation at all. If the amount of
time that has been spent arguing
over whether the FBI should operate
its computer connecting state in-
formation systems had been devoted
to inducing all members of the
criminal justice system who have
a need for the information to gather
and use that information in an or-
derly manner, we might in fact
have a criminal justice information

system and therefore I might now
be speaking about its implications
for civil liberties.
I do not wish to deny that there
have been real gains in the area
of information systems since the
1960's. There have been important
improvements on erime reports,
vietim surveys, offender-based
transaction systems, and methods
for prosecutors to obtain real-time
information about cases they are
handling. Though these gains are
real and important, I think they
fall well short of the needs of a
mature erime control policy in
the 1980's. As will become evident
in & few minutes, I do not believe
the needs of a mature erime con-
trol poliey require a comprehensive,
nationwide, systematic information
system, but I do think such g policy
requires something a little bit bet-
ter than what we now have. A
mature erime control policy includes,
I believe, the need to increase the
swiftness and certainty of sanctions
for "serious offenders." I leave
open for the moment the question
of how we define the serious of-
fender. In general I mean those
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persons who, when free on the
streets, commit serious erimes

at a relatively high rate, or those
persons who, though they commit
offenses at a relatively low rate,
commit very serious ones. I think
most people agree that such persons
should be apprehended, prosecuted,
and judged as expeditiously and

as fairly as possible.

The focus of most of the debate
about how best to do this over the
last five or ten years has been on
the sentencing decision. Thepe
is an argument, as you know, as
to whether we should have presump-
tive sentences, mandatory sentences,
or sentencing guidelines, and, if
guidelines, whether they should
be voluntary (developed and fol-
lowed at the judges' pleasure) or
imposgd by a sentencing guideline
commission. Some of the hopes
as to what could be accomplished
by sentencing reform were exag-
gerated initially, but nonetheless
the debate about sentencing has
been helpful-~it has required us
to expose our philosophical prefer-
ences and to look at the data.

But I think that our real concern
ought to be, not sentencing, but
everything that precedes sentencing
and to some degree everything

that follows sentencing.

I would like to walk you through
the criminal justice system, a sys-
tem with which readers are famil-
lar, indicating why in my judgment
we have the following paradox:

At the police level, the prosecu-
torial level, and at the judiecial
level, we find individual members
9f the eriminal justice system agree-
ing that we ought to do better at
getting serious offenders off the
street in a fair and expeditious
manner, and that to do this it is
Important to have good information
that describes these offenders and
that helps us form g judgment about
their guilt or innocence. But though
each individual member of the
criminal justice system shares that
view, the criminal justice system

as a whole operates exactly oppo-
site.

I call this a problem of perverse
incentives. It is a problem that
oceurs in society at large as, for
example, when people polled say
they want both less government
and increased federal expenditures
on virtually every particular pro-
gram. The same problem operates
in the eriminal justice system.

The requirements of the jobs that
the police perform on the street

or prosecutors perform in the court-
room lead police and prosecutors

to act in ways not consistent with
the informational requirements

of a serious career-eriminal pro-
gram. If the police wish to focus
their scarce investigative and patrol
resources on serious, repeat offend-
ers, that can best be done if the
police department as a whole gath-
ers field interrogation data so that
when a person is identified as a
sgrious offende, his contacts, asso-
ciates, and places where he is likely
to be found can readily be found.
Yet it is most unlikely that officers
In many departments will make
field contacts and fill out contact
reports, because there is no immed-
iate apparent benefit to the officer,
On the contrary, getting such infor-
mation often means leaving the
squad ecar on a cold, unpleasant
day and talking to people who are
a’ hest suspicious and at worst
hostile, and then writing down some-
thing the officer may never see
again,

There is evidence that police
officers differ enormously in the
effort they put into investigating
certain kinds of offenses. Every
officer, of course, will investigate
every offense to some degree, and
serious offenses to a great degree;
but when a person suspected of
peing a serious or career offender
Is caught having committed a rela-
.tlvely minor act, there is a strong
incentive to avoid the rigors of
a full investigation, because again
the immediate payoff to that offi-
cer is modest. Officers have an
ineentive, in short, to match their
investigative efforts to the mag-
nitude of the offense rather than
to the record of the offender.

Officers also have some incentive
to minimize paperwork. But an-
alysts at the University of Penn-
sylvania found that for all of those
children they studied who were
born in Philadelphia in the 50',
grew up in the 1960' and had crim-
inal careers follow into the 1970's,
the full list of case deseriptors
that the arresting officer puts down
is the best predictor of the actual
seriousness of the offense. To
state things more accurately, if
you compare the predictive power
of the offense on which this indi-
vidual is charged by the prosecutor
with the predietive power of the
offense as fully described by the
officer, the officer's description
tends to reflect more accurately
the seriousness of the offense and
of the criminal career.

Finally, there are many juris-
dictions in which the arresting
officer receives little or no feed-
back on whether the person he
has arrested was prosecuted and,
if prosecuted, was sentenced, and
if sentenced, for how long, and
if he was not prosecuted, the reason
why prosecution was declined.
¥ *-i:ow that in virtually every sys-
tem, the grapevine tells the officer
something about what happened
to his arrest. But it is rare for
there to be routine and systematic
feedback of information to the
arresting officer. As a result, he
has relatively little incentive to
improve on how he gathers infor-
mation.

Let me turn now to the prose-
cutorial function. Here, as with
police, there have been extraordi-
nary gains made in the last ten
years. We have seen the creation
of career criminal programs. All
this has been described at length

in many publications. But there
is more to do. I think we all re-
member the old days where in many
jurisdictions the prosecutors lined
people up for prosecution in the
order in which the arrest was re-
ceived. Then with the advent of
the career criminal program, we

saw the cases being lined up for
prosecution in terms of the seri-
ousness of the offense, so that
armed robberies took priority over
shoplifting. Then, because tech-
nology was making better infor-
mation available through the tech-
niques of PROMIS,l the prosecutors
began lining people up for prosecu-
tion on the basis not only of the
seriousness of the offense and the
strength of the evidence, but now
also on the basis of the prior felony
record of the individual offender.
Now prosecutors were putting at
the head of the line serious offend-
ers who had a serious rap sheet
and against whom there was some
reasonable evidence.

All well and good. But the ques-
tion arises, are these criteria really
sufficient if we assume that the
goal of the eriminal justice system
is promptly, effectively, to dispose
of the cases of serious career of-
fenders? Research that has been
done at Rand, at Carnegie-Mellon
University, and at INSLAW suggests
that present charge and prior felony
convictions may not be good pre-
dictors of who is a high-rate of-
fender on the street. There may
be better criteria to use in deciding
who to put at the head of this line
waiting to be prosecuted, if your
objective is to take the high-rate
offenders off the street as early
as possible., Among these better
criteria (and there is substantial
consensus among various research
groups) we find the following:

(1) age; (2) age at first offense--the
younger at which a person began
his eriminal career, the greater

the likelihood he was to be a high-
rate offender; (3) drug use, especi-
ally heroin combined with other
drugs; (4) prior arrest record; (5)
employment record. In a moment
I'll talk about some of the problems
that arise in trying to devise and
use improved criteria. Let me
simply suggest that if we want

! Prosecutor's Management Infor-
mation System

to match information systems with
the announced desire of the eriminal
justice system to serve the objec-
tive of getting the career criminal
off the street as quickly as possible,
then all of us and especially pros-
ecutors have an obligation to look
for criteria which will both identify
with some reasonable accuracy
persons wlio are high-rate offenders
regardless of their present offense,
and will do so without recourse
to constitutionally suspeect criteria.
One implication of this desire
to use better criteria is that if
prosecutors are to make the most
rational use of records, they must
have routine access to certain kinds
of juvenile records. What com-
ponents of that record ought to
be available is a problem that ought
to be carefully discussed without
preconceptions. Today, access
to juvenile records varies so greatly
across the country that you really
can't generalize at all about the
eircumstances under which prose~
cutors do or do not use such records.
At the judicial level the same
kind of information about who is
likely to be a high-rate offender
or a low-rate offender should be
available at sentencing. I cannot
enter here into a full discussion
of the circumstances under which
this information ought to influence
the sentence. Clearly the boundar-
ies of the sentence-~ the lower
limit and the upper limit--have
to be set by some notion of just
deserts. The range between the
lowest and highest limits should
be sufficiently narrow so as to
minimize the chance that sentences
will be based on arbitrary, diserimi-
natory, or unreasonable standards.
But within those limits there is
an opporturity to use information
about whether a person is or is
not a high-rate offender in order
to select a longer or shorter sen-
tence. At present, that information
is not routinely used or accurately
compiled. The evidence I see sug-
gests that statistical predictions
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are better than clinical predictions.
That is, if one knows the category
in which a person fits, based on
his age, offense record, drug use,
and some other factors, one can
make a more reliable judgment
about how this person will behave
while free than one can using the
kind of clinical data found in pre-
sentence investigation reports.
Since I've used the word "pre-
diction" at several points, I should
face up to the fact that this is
a word that arouses concerns, even
emotions. Let me say as a begin-
ning to a full discussion of the mat-
ter that the issue of prediction
is often falsely stated. We ask
ourselves, "Is it fair to try to pre-
diet how a person will behave on
the street if released from prison?"
"Is it fair to make the length of
the sentence depend in part upon
predictions?" In answering such
questions, we should not deceive
ourselves into thinking that we
are comparing predictions to a
real-world system in which predie~
tion does not occur. Quite the
contrary. The criminal justice

system is shot through with pre-

dictions at virtually every stage
of the process, and necessarily

SO.

When a police officer arrests

a juvenile suspected of shoplifting
and then releases that juvenile

on his own recognizance, the officer

in most cases is making a pradic-
tion about whether that juvenile,

if released into the custody of his
parents, will or will not shoplift
again. When the judge sets bail,

he is explieitly making a prediec-
tion about who will or who will

not appear for trial. He is charged
by law with making that prediction.
When a prosecutcr and a judge
decide jointly on a sentence, they
are often making & prediction about
how great a future threat to society
the defendant may be. When parole
boards consider whether to give
early release to a person who is
incarcerated, the parole board
expliecitly, and in many cases by
statutory direction, is making a
prediction.
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The true issue of prediction
involves comparing new proposals
for new predictive patterns, not
with an ideal and nonexistent world,
but with the real world where pre-
dietion oceurs all the time, often
sub rosa, on the basis of poorly
stated criteria. When we make
that comparison we may discover
that the predictions of the research-
ers are no better than the predie-
tions of a prosecutor or judge or
police officer. I do not think that's
the way the results are going to
turn out, but if that's the way they
do turn out, then so be it.

Let me conclude by indicating
some reasons why I thirk *e crim-
inal justice system is resistant
to the improvemen’ of information
systems, even thouy:, when polled
individually its members say that
more information is better than
less information. QOne reason is
that the members of the criminal
justice system, like doetors and
professors and other persons who
are dealing with individuals one
at a time, are essentially case-
oriented practitioners. In talking
with police officers or prosecutors
or judges, one primarily hears a
series of interesting anecdotes.
You less frequently hear a police
officer or prosecutor talk know-
ledgeably about how the system
is funetioning--¢.g., what propor-
tion of the cases resulted in arrest
or resulted in convietion, and why.
We have to deal with this case~
orientation as a matter of nature.
I doubt we can change the mindset
of individuals in the eriminal justice
system because it refleets the na-
ture of their work. That is to say,
members of the criminal justice
system are in the business of pro-
cessing people, not processing infor-
mation. If we bear this in mind,
perhaps we will be less ambitious
and less foolhardy in designing
the kinds of information systems
thet will work. And we will worry
much more than we have in the
past about designing information
systems that have, or seem to have,
a payoff to the working members
of the system as they go about
their daily tasks.

A second reason is that the
key operators in the criminal justice
system--the police and the prose-
cutors--do not have a lot of confi-
dence in information specialists.
There is a general view among
critics of law enforcement organi-
zations that we ought to have more
tactical and strategic intelligence.
In this view, we ought to build a
network of information so that
when we are dealing with the seri-
ous offender, especially a eriminal
conspiracy, we can target our in-
vestigative efforts by using intelli-
gence files. It often doesn't work
because of the realities of the crimi-
nal justice system. People who
are in the intelligence-gathering
process often do not have the confi-
dence of the working agents and
their supervisors. An FBI agent,

a police patrol officer, or a detec-
tive evaluates himself and believes
he is evaluated by his professional
peers, in terms of his ability to
make a good arrest, to show street
smarts, to be able o handle interro-
gation, and to live up to the code.
People who shuffle papers off in
some other part of the building
and who are called intelligence
specialists do not commend them-
selves to working agents. You
may wish you could change this,
but I am here to tell you that it

is very hard to change it, As a
result, intelligence work is segre-
gated from the daily operational
work of agency investigative per-
sonnel.

Finally, I think the eriminal
justice system resists information
because of the fear of possible
hostile evaluations. Judges may
fear that an ongoing, on-line, com-
prehencive criminal justice infor-
mation system will be used by police
and prosecutors to accuse judges
of being "soft." Similarly, if there
were such an information system,
police officers in the field may
fear criticism for having made
arrests which might have been
necessary to control the situation

but which did not lead to prosecu-
tion. Prosecutors might fear that
their funding may be affected by
the year's statistical record of

the number of cases they're pro-
cessing. The eriminal justice sys-
tem, as we've all said to each other
many times, i3 not a system. There
are very important reasons for

this, including the Constitution

of the United States that says we
shall have an independent judiciary.
A non-system will fear evaluation
by adversaries, and thus there will
be some resistance to an improved
information system.

If information systems are to
overcome these problems, they
should be organized around the
vital tasks of the members of the
organization. They should not be
perceived as impositions or luxury
items. It is important to build
an information system around what
the police officer must do in making
a car stop, getting quick license
plate checks, making street identi-
fications and warrant checks. The
system should help an officer con-~
cerned about his or her safety on
the street. A prosecutorial infor-
mation system should be organized
in such a way that it shows prose-
cutors how easily adult and juvenile
records can be considered at one
point in time in a way that will
lead to a better identification of
career criminals.

In short, start small a-1d show
a real payoff to the troops. One
has to show rather persuasively
that the benefits of going to the
trouble of gathering the information
are worth it because the informa-
tion leals to more or better arrests
and better sentences than the older
system which placed far fewer
demands on the individual to gather
information. To do this, it is im-
portant to work in a collaborative
way so that the information is built
up out of working groups, task forces,
that draw from all parts of the
eriminal justice system, so that
as the system is built up, it is built
up in a social setting in which peo-
ple feel that the system is intended
to help, not hurt them.
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When Attorney General Saxbe
announced in 1974 that ten thousand
dangerous criminals would be the
target of Federal assistance to
State criminal justice, he was at
once honoring earlier precedent
and innovating in an important
way.! Many years before, J. Edgar
Hoover? wrote the Foreword of
a book about Dangerous Criminals
that varied little from Mr. Saxbe's
tone or that of President Reagan,
and habitual or repeat offenders
have long been the target of special
legislative and enforcement efforts.
But the innovations that followed
Attorney General Saxbe's initiative
concerned the very different roles
the Federal Government had in
crime control by the 1970's.

Prior to the '70's, the Federal
role in direct erime control was
modest. Technical assistance was
confined to matters such as fin-
gerprints and information shar-
ing of state and local arrest records.
As a result of the establishment
of the Law Enforcement Assistance
Administration and its federal pres-
ence in research and evaluation,
Attorney General Saxbe had more
to offer states and cities than his
predecessors in a war on the dan-
gerous offender. There was grant
money, the capaecity to fund research,
and the ability to produce evalu-
ations of programs aimed at speci-
ally dangerous offenders. My goal
in these pages is to examine the

Yugustice Officials Stress. Priorities
in IACP Speeches," 4 L.E.A.A.
Newsletter 1, 5 (19745,

27, E. Hoover, Foreword to Court-
ney Ryley Cooper, Ten Thousand
Public Enemies (Boston: Little,
Brown and Company, 1935).
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impact of these new tools on policy
planning.

My version of the modern saga
of the career criminal is intended
as an illustration of larger themes.
The first such larger issue is the
relationship between federal re-
sources for research and evalua-
tion and changed priorities within
state and local criminal justice.
The second relationship is that
between what has been called "in-
formation policy" and substantive
changes in the performance and
mission of criminal justice agencies
that take place when information
policy changes. The third issue
I wish to address is the frequently
innocent approach to information
needs that may hamper innovation
attempts.

The intellectual history of the
career criminal emphasis is an
admirable vehicle for teasing out
Federal influence on substantive
state policies and the interaction
between information needs, research
findings, and policy outcomes.

In less than a decade, federal poliey,
federally funded research, and
federally sponsored academic policy
analysis have interacted to alter
and broaden a relatively simple
policy priority in ways that were
not initially anticipated. The target
institutions of initial policy were
the police and prosecution units

of the adult criminal courts. Later
stages of research and analysis
moved juvenile court processes

and information practices closer

to center stage. Figure I presents
my version of the story in graphic
form.

The Attorney General's special
emphasis on dangerous offenders,
the top left-hand square in my
peculiar diagram, came at a propi-
tious time. The target group for
this initiative was repetitively
violent street criminals. Federal
law enforcement research funds
had already underwritten the de-
velopment of a computerized prose-
cutorial information management
system that was designed to ease
the quick identification of individ-
uals with particularly serious instant

charges or prior adult criminal
records. As the computerized sys-
tem came on line with 1974 District
of Columbia suspects, the prospect
of federally funded replications

of the PROMIS system in other
jurisdictions suggested that the
early identification of serious re-
peat offenders for special prose-
cution programs was feasible and
inexpensive.

The reader will note that the
top line of Figure I has no entry
under the heading of Information
Pclicy. This omission reflects my
view that the initial poliey thrust
of dangerous offender priority was
conceived under the assumption
that existing substantive policies
of information sharing were all
that was necessary for effective
selective prosecution. The com-
puter would deliver information
that was already available, and
this would prove effective in the
selection of special emphasis cases
for the federally assisted career
criminal prosecution programs.

Contemporaneous with the move-
ment to fund selective prosecution
programs was a substantial com-
mitment of the National Institute
of Justice to fund research on what
were called eriminal careers. While
a number of federally funded re-
search projects had investigated
the onset, duration and number
of offenses associated with differ-
ent types of offenders over time,
the most prominent new research
program associated with the dan-
gerous offender initiative was a
research agreement between the
National Institute of Justice and
the Rand Corporation in Santa
Monica, California.

Using info. mation obtained
in interviews with 49 imprisoned
California robbers with previous
periods of imprisonment, the Rand
research produced results that
challenged the capacity of com-
monly available eriminal record
information to serve as an accurate
indication of the frequency of luw

Pigure 1

FACTORS IN THE EVOLUTION OF SENTENCING POLICY
TOWARD REPEAT OFFENDERS

INFORMATION
POLICY RESEARCH POLICY
Dangerous
Offenders PROMIS
Priority
Career Criminal Juvenile
Criminal Career History
Programs Research (Self Reports)
The
"High Rate®
Offender
Selective Official
Incapacitation Juvenile Court
(Adults) Event Records
Formal
Juvenile
Court

violation.® The 49 robbers in the
aggregate accounted for a stag-
gering quantity and substantial

3Joan Petersilia and Peter W. Green-
wood, with Marvin Lavin, Criminal
Careers of Habitual Felons (Santa
Monica, California: The Rand Cor-
poration, 1982).

variety of criminal acts. However,
disaggregating even amongst a
small sample of the twice impri-
soned produced a contrast between
"intermittent" and "chronic" of-
fenders. Off the offender's self
reports, high rate offenders start
committing erimes earlier, and
commit erimes at high rates while
young (and in the California juvenile

justice system). These offenders
display different life patterns and
attitudes than the lower rate of-
fenders. Subsequent research by
the Rand group, using self-reports
by cross sections of the prison pop-
ulation in three states essentially
confirmed the pattern found in

the pilot study.*

All the research in this sequence
of studies was retrospective and
therefore not a direct predietion
of future levels of criminal activ-
ity.> However, the notion of the
high rate offender, when combined
with the assumption of persistent
propensities toward offending that
is implieit in the dangerous offender
priority and career criminal prose-
cution programs, persuaded the
researchers that focusing on those
who have been high rate offenders
before apprehension would achieve
more crime control than programs
that failed to diseriminate between
high and low rate offenders with
the same offenses at convietion
and prior official adult eriminal
records.

Thus was born the phrase "selee~
tive incapacitation" as a policy
for sentencing adult offenders.®
The selective incapacitation per-
spective differs from the initial
criteria used by "career criminal”

“Mark A. Peterson and Harriet

B. Braiker, with Suzanne M. Polich,
Who Commits Crimes: A Survey
of Prison Inmates (Cambridge,
Massachusetts: Oelgeschlager,
Gunn and Hain, Publishers, Ine.,
1981), and Peter W. Greenwood,
with Allan Abrahamse, Selective
Incapacitation (Santa Monica, Cal-
ifornia: The Rand Corporation,
1982).

$See generally Mark H. Moore,
Susan Estrich, and Daniel McGillis,
Report of the Project on Public
Danger, Dangerous Offenders and
the Criminal Justice System--
Volume Iz The Final Report (1981).

83ee Greenwood, above.
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prosecution because it hopes to
make further distinctions t.ased

on richer information. One recent
treatment of selective incapacita-
tion asserted that the use of this
strategy could reduce California's
prison popoulation at the same

time as it would reduce crime.

In an era of prison overcrowding,
resource constraints, and high erime
rates, I need not add that this happy
combination has received enthusi-
astie support in the media and among
many peliey audiences.

The advantages of selective
incapacitation over special emphasis
policies that wait until offenders
have accumulated lengthy adult
records are said to be two: (1)
more extensive facts about factors
such as drug use and juvenile crime
will enable a sentencing system
to discriminate between "high rate"
and lower rate offenders with sim-
ilar criminal records, and (2) the
sentencing system will be able
to intervene with greater confi-
dence earlier in the career of the
high rate offender, thus saving
the community large numbers of
crimes that would otherwise be
committed. The central problem
is how can one use information
systems to identify high rate crimi-
nals. For obvious reasons, the self-
reporting strategy that was used
in the career criminal research
won't do. It requires more than
a leap of faith to suppose that high
rate offenders will volunteer their
life histories prior to sentencing
in the way the Rand sample was
forthcoming. Assuming, therefore,
that the data acquired by research
is accurately predictive, there
remains the question of how we
acquire it for use in eriminal sen-
tencing.

Information available from
juvenile arrest and juvenile court
procassing is plainly insufficient.
informality, child protective poli-
cies, and a lack of elaborate fact-
finding in the vast majority of even
serious cases renders the use of
existing juvenile court statisties
problematie. The problems may
be grouped under two headings:

accuracy and fairness. Both prob-
lems can be illustrated by a hypo-
thetical case history that reflects
frequent practice in urban juvenile
courts.

Assume that three offenders
ages 17, 15 and 13 are arrested
by the police for armed robbery
and referred to the intake desk
of the local juvenile court. The
three had been trying to take a
purse from a middle aged lady and
the 17-year-old had brandished
a knife. Believing the 13-year-
old under the influence of his 17-
year-old companion, the intake
officer "adjusts the case" without
filing formal charges of delinquen-
ey. Charges of delinquency, not
of armed robbery, are filed against
the 15-and 17-year-olds. The 15-
year-old accepts an offer for in-
formal probation and has his case
"eontinued" in contemplation of
eventual dismissal if he meets the
terms of his probation. The 17-
year-old is detained at juvenile
hall and adjudicated delinguent.

The difficulty of accurately
characterizing the behnvior from
the official records generated by
this seenario seems obvious. Our
13-year-old was arrested for armed
robbery but the charge is dismissed.
If he is factually guilty, any mea-
sure of criminal involvement that
requires more than arrest will miss
the mark. Any accounting scheme
that will assume guilt from arrests
may capture our 13-year-old, but
will make his behavior indistinguish-
able from an offender actually
armed with a gun or a factually
innocent 13-year-old who has his
charges dismissed on the merits.

7See Franklin E. Zimring, Back-
ground Paper to Confronting Youth
Crime: Report of the Twentieth
Century Fund Task Force on Sen-
tencing Young Offenders, Chapter
2 (New York: Homes and Meier
Publishers, 1978).
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The juvenile court record of
the 15-year-old is also ambiguous.
There is no court record of what,
if any, criminal behavior generated
this informal disposition and no
"eonviction." The 17-year-old has
been convicted of juvenile delin-
quency, that is, behavior that would
be eriminal if committed by an
adult. But the nature of his erim-~
inality can only be determined
if the information processor assumes
the police charge represents the
behavior that was the basis for
the adjudication of delinquency.
Frequently, this is unjustified.

For purposes of studying aggre-
gate patterns of juvenile criminal
behavior, the problems of record
accuracy may not be lethal. Using
police charges or even a simple
counting of police contacts by age
has some predictive eff’.:iency
in longitudinal studies of juvenile
delinquency and adult crime.

However, using an individual's
"eriminal history" in making deci-
sions about four versus two years
of imprisonment strikes many as
unfair, The recently completed
report of the Project on Public
Danger, Dangerous Offenders and
the Criminal Justice System thus
objects to current juvenile court
records being used in the imple-
mentation of selective incapaci-
tation but urges that recordkeeping
within juvenile court should be
upgraded so that its accuracy and
reliability would make such rec-
ords fair game for sentencing deci-
sions made in adulthood.

The committee report summar-
izes the need for juvenile record
information:

"[8] tudies of criminal eareers
indicate that those who've become
dangerous offenders start their
careers relatively early. They
reveal themselves not only by com~-
mitting minor crimes at very high
rates, but also by committing fairly
serious crimes even while juveniles.
Perhaps even more significantly
(at least from a point of view of
assessing the crime control bene-
fits of selective incapacitation),

it seems fairly clear that the peak
level of activity for dangerous
offenders hits the late teens and
early twenties."®

As a result of information gaps
between juvenile and criminal courts,
the criminal justice system "fails
to identify the unusually dangerous
offenders among the young offend-
ers that come before it. Even worse,
by the time it does identify the
offenders as dangerous, the offend-
ers are already beginning to decrease
the level of criminal activity."

One indication of what kind
of "upgrading" would be necessary
before using juvenile records in
selective incapacitation policies
is this committee’s list of specifica-
tions for a recordkeeping system
that is so used. The committee
calls for: (1) accuracy in imputing
offenses to individual offenders,

(2) less ambiguous deseriptions
of the events that underlie parti-
cular charges, and (3) what the
committee terms "completeness"
in eriminal justice records.’

This kind of upgrading, to guar-
antee fairness in adult selective
incapacitation sentencing decisions,
goes far beyond traditional concerns
about privaey and confidentiality
in juvenile justice records. One
would have to reformulate the
processes and the mission of the
juvenile court as it relates to many
thousands of the cases on its delin-
quency docket to achieve this kind
of information base.

Consider the most formally
processed of our three accused
delinquents discussed earlier, the
17-year-old who brandished the
knife. The only formal finding
emerging from that case is the
adjudication of the juvenile as delin-
quent. Data on arrests or allega~
tions in a pre-adjudication report
might be used to infer the actual

®Moore, et al, supra note 5, Chapter
8, pp. 10-11.

°Id at Chapter 8, pp. 2-12.

erime and level of involvement,
but these are not findings of the
court. One can imsgine a system
in which the delinquency label is
either abolished or supplemented
with specific {indings of the juven-
ile's eriminality. Abolition of the
status of delinqueney would appear
to be the more radical of the two
alternatives, but "supplementing"
findings of delinquency with parti-
cular behavioral deseriptions would
make the delinquency label at least
apparently redundant.

The substantive changes neces-
sary for complete and accurate
faet-finding are more profound
when we come to the 15-year-old
co-defendant who was placed in
an informal probation program
without any adjudication of the
police charge. These informal
programs are an integral part of
contemporary juvenile justice re-
form agendas. And these kinds
of placements number in the thou-
sands even when the police charge
is robbery. Should one require
an acknowledgement of factual
guilt to enter such programs, and
use that acknowledgement as the
information base for later sentenc-
ing decisions? If so, the ocecasion
for acknowledging such guilt ap-
pears to call for the presence of
a defense attorney, and this could
be expected to require more re-
sources and more formality even
if the case never sees a courtroom.

Our 13-year-old defendant,
at the periphery of the robbery
incident, is an even more problema-
tie issue for upgraded juvenile court
records. Do we process this defen-
dant? If so, how elaborate is the
fact-finding necessary to make
an efficient use of this incident
as a predictive event while protect-
ing a 13-year-old from the type
of unwarranted inference that may
accompany the label of armed rob-
bery. Here, the nature of adoles-
cent eriminality puts demands
on juvenile court processes that

are distinet from many of the label-
ing decisions that have to be made
in eriminal courts. It may be the
case that young offenders tend

to play more trivial roles in hetero-
geneous group offenses currently
categorized as robbery. At the
same time, early involvement in
criminal behavior may prediet high
rates of offense for those who do
persist in eriminal activities later
in their careers. Under these ecir-
cumstances, shuuld we formalize
fact-finding procedures for this
13-year-old? What is the proper
trade-off between increased label-
ing in juvenile ecourt and efficient
prediction later on: 10 to 1, 2 to

1, or 20 to 1?

Two further observations on
the formalization of marginal ju-
venile court cases merit mention:
one concerns the volume of such
cases coming before the agencies
of juvenile justice; the other con-
cerns the impaet of that volume
on relocating discretion. Approxi-
mately 3/4 of a million cases are
informally handled in the juvenile
justice system each year. Even
if an information system was con-
fined to violent offenses such as
robbery and aggravated assault,
thousands of cases in many urban
juvenile courts would have to be
shifted from informal to formal
fact-finding processes to serve
the interests of selective incapa-~
citation in the eriminal court.

If the system also needs informa-
tion on accused juvenile burglars,
heightened formality would be
necessary in hundreds of thousands
of cases.

In a world where material and
administrative resources are scarce,
pressure toward investing in formal-
ity for some kinds of cases gener-
ates countervailing pressure to
decrease the fact-finding costs
in other kinds of cases. Implement-
ing a decision, for example, for
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fact-finding procedures in all al-
leged serious crime against the
person might decrease the resources
invested in property crimes, inelud-
ing burglary, and incretse the nura-
ber of informal adjustments of
burglary charges.

Upgrading the formality of
fact-finding for serious robberies
and burglaries might create pressure
to weed out less serious cases even
earlier in the system than is pre-
sently the case. Whether the mech-
anism is juvenile court intake or
station adjustment on the part
of the police, it is not unthinkable
that efforts directed at enhaneing
information on juvenile criminal
eareers could lead to more infor-
mation for a small number of cases
and less information for a larger
number of cases. Whether this
would efficiently serve a selective
incapacitation strategy in the erim-
inal courts is not known. Because
patterns of erime switehing in ado-
lescence are frequent, it is at least
possible that a considerable number
of high rate offenders would be
missed because of the emphasis
on particular crime categories.

At the same time, the impact of
this kind of priority shift on privacy
and stigma from juvenile records

is also indeterminate.

More formal proecesses in juven-
ile justice may be a fine idea, either
in selected categories of cases
or across the boarc, But recent
diseussion of juvenile record infor-

mation in the context of selective
incapacitation of adults gives every
appearance of the tail wagging
the dog.

Whether federal leadership
in federally funded research will
have lasting impact on the way
in which states and localities choose
to seleet out the dangerous for
special penal treatment is an open
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guestion. If such efforts succeed,
what I have loosely called "infor-
mation poliey" will play a major
role. But the information available
about individuals processed through
agencies of government is not an
independent variable. Freguently,
the Lomprehensiveness, aceir acy,
and nature of information reflects
¢+ types of processes used by the
agencies and the philosophical
premises that lie behind them.
Selective incapacitation strategies
based on broad juvenile justice
reforms will call for extensive

and expensive restructuring of

the juvenile justice system, not
merely its recordkeeping compo-
nent. Failing this, the low quality
of juvenile record information will
prove a source of permanent frus-
tration for those who would use

it in the construction of sentenc-
ing poliey for adults. Those who
would conduet such wide ranging
experiments with the institutions
of eriminal justice are best advised
to be aware of the broader impli-
cations of even targeted policy
shifts.

Trends in State Crime-Control
Legislation

Dr. Robert J, Bradley

Director, Information Systems
Missouri Highway Patrol
Chairman, SEARCH Group, Inc.

The purpose of this conference
is to examine the impact of eriminal
justice program initiatives on in~
formation policy and information
requirements. To set the stage
for this examination, I would like
to briefly summarize the trends
of state legislative initiatives to
fight erime over the last 15 years.

You will detect a common theme
reflected in a majority of these
legislative actions: a concern for
identifying and incarcerating of-
fenders who pose the greatest threat
to society based on either the ser-
iousness and violence of their crim-
inal activity or the frequency of
this activity. In part this concern
no doubt arises from the increase
in violent, random crime over the
last decade and the shockwave
that this has produced. In part
the concern arises from a growing
realization that a relatively small
percentage of offenders account
for a relatively high percentage
of ¢erime. And in part it arises
from a need to ration criminal
justice dollars so that those indi-
viduals who are causing the most
serious problems receive the most
attenticn.

These concerns are obvious
in most of the major erime fighting
initiatives by state legislatures
in recent years. Efforts to alleviate
prison overerowding, for exam-
ple, require corrections officials
to distinguish the more dangerous
and persistent offenders from other
offenders so that the latter group
can be released. Sentencing re-
forms provide tougher penalties,
minimum penalties and mandatory
sentences for targeted groups of
high-risk offenders. As to these
groups of offenders, the public
is increasingly unwilling to permit

judges to exercise discretio. to

minimize sentences. Violent and
repeat offender programs are, of
course, the classic example of ef-
forts to identify high risk offender
groups and to remove such offenders
from society.

In addition, I will highlight leg~
islative initiatives involving juvenile
offenders and bail reform, arson
and gun control. All of these pro-
grams are reflective of society's
concern about high-risk offenders.
For example, many states have
amended their juvenile codes to
permit serious juvenile offenders
to be tried as adults. A great many
states have also rewritten their
standards for bail to require judges
to take into account the danger
to society posed by the bail appli-
cant. Arson initiatives recognize
the prevalence of this erime and
the serious threat that it poses
to both property and human life.
Gun control programs are also re~
fleetive of the public's fear of vio-
lent erime and their determination
to reduce such crime.

Finally, I will briefly discuss
two popular initiatives--drunk
driving programs and vietim assis-
tance programs--that are not aimed
at increasing the likelihood or the
degree of punishment for the serious
offender. Drunk driving programs,
for example, reflect the public's
growing concern about the carnage
on the nation's highways. Vietim
assistance programs represent a
long overdue determination that
victims should receive more atten-
tion from the eriminal justice sys-
tem and should be entitled to ap-
propriate compensation for erime-
related injuries and losses.

Corrections

Prison overcrowding has become
a serious problem in many states.
As the 1970's came to a close, the
number of state and local prisoners
had reached an all-time high. In-
creased prison disorders and court
intervention have intensified the
problem in many states. State
legislatures have responded to this

problem in a number of ways. De-
spite some evidence that building
new facilities may not reduce over-
crowding because the need for
space may equal or exceed the
new supply, there is no question
that some new facilities are need-
ed and that most of the nation's
existing prison facilities are in
need of replacement or renovation.
Some states have appropriated
funds or issued bonds for this pur-
pose, but budget restraints have
prevented many states from pur-
suing this alternative. As a result,
they have had to fashion alterna-
tives designed to release incarcer-
ated persons sooner than normal
and/or to send fewer people to
prison.

Early release legislation

A number of states have pro-
vided by legislation for emergency
procedures to reduce prisen popu-
lations. These approaches generally
provide for establishing, either
legislatively or administratively,

a capacity ceiling for state priscn
systems and requiring the early
release of selected prisoners when
the prison population exceeds capa-
city for a specified period. For
example, Michigan's law provides
that if the prison population exceeds
established capacity for 30 days,
the governor shall declare a state
of emergency and order all min-
imum sentences (except those of
certain more serious offenders)

to be reduced by 90 days, thus creat-
ing a new pool of prisoners eligible
for parole. If this does not reduce
the prison population to 95 percent
of capacity within 90 days, mini-
mum Sentences are reduced by

an additional 90 days. Once the
population is reduced to 95 percent
of capacity the governor must re-
scind the state of emergency.

Other state prison systems use
increased "good time" credits as
a population release mechanism.
For example, Illinois law permits
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the granting of additional good
time credits to accomplish the
early release of inmates when the
prison population exceeds system
capacity. Prisoners in Illinois serve
their court-imposed sentence minus
good time, When overcrowding
exists, eligible inmates who are
within 30 days of mandatory release
are granted 30 days of additional
good time. If this does not bring
the prison population below capa-
city, the same procedure is applied
to those within 60 days of release
and then to those within 90 days,

if necessary.

Connecticut's new Prison and
dJail Overcrowding Emergency Act
sets a capacity ceiling and author-
izes prison officials to petition
the courts for release of both pre-
trial and post-conviction prisoners
if overcrowding exists. Oklahoma's
law sets institutional capacity ceil-
ings and provides for accelerated
parole eligibility (by six months)
for all non-violent offenders when
the prison population exceeds capa-
eity. Oklahoma's law also bars
the transfer of additional prisoners
from county jails to state prisons
when overerowding exists. Mary-
land also has an early parole law
to reduce overcrowding.

States also use a variety of
community reintegration programs
as early release mechanisms to
reduce prison population when neces-
sary. Connecticut's lew permits
re-entry furloughs of up to 120
days. Delaware law authorizes
a supervised custody program to
assist in offender reintegration
as well as to reduce overcrowding.
South Carolina law authorizes super-
vised furloughs, extended work
release and earned work credits
to accomplish these purposes.

Alternatives to incarceration

Other state legislatures have
enacted measures for reducing
prison populations by reducing the
number of offenders sent tuv prison
in the first place. Minnesota has
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adopted prescriptive sentencing
guidelines which restriet incarcer-
ation to more serious offenders.
Georgia and numerous other states
have established community diver-
sion centers as alternatives to im-
prisonment for selected persons.
Virginia's 1980 Community Di-
version Incentive Act provides
for state subsidies to local govern-
ments for adult offenders diverted
from prison incarceration. Non-
violent offenders who meet specific
criteria are eligible for the pro-
gram. At least fifteen states con-
tract with local jails to hold sen~
tenced offenders either until space
becomes available in state insti-
tutions or as transitional placements
for prisoners nearing release dates.?

Sentencing reform

Another major issue of legis-
lative interest in the last decade
has been the reform of laws relating
to the sentencing of convicted
offenders. There have been three
main approaches: (1) a trend toward
toughened penalties for serious
offenses; (2) a trend toward man-
datory or determinate sentencing;
and (3) reform of death penalty
laws.

!This summary utilizes material
from the following sources:
Reducing Prison Crowding:
An Overview of Options, draft
report, dated July 1981, submitted
to the National Institute of Cor-
rections by M. Kay Hanis, National
Couneil on Crime and Delinquency.
Controlling Prison Populations:
An Assessment of Current Mechan-
isms, draft report submitted to
the National Institute of Correc-
tions, May 1982, by Robert Mathias
and Diane Stellman, National Coun-
cil on Crime and Delinquency.
Criminal Justice Monitor, Vol.
I, No. 7, dated Deec. 1980, entitled
"Community Corrections," National
Conference of State Legislatures.

Toughened penalties

During the last five or six years,
practically every state has enacted
or amended laws to provide tougher
penalties for various types of erimes,
particularly serious or violent of-
fenses and drug-pushing offenses.
For example, Georgia, Indiana and
New Jersey have toughened penal-
ties for drug pushers. Inereased
penalties for violent erimes have
been provided for in California,
Idaho, Massachusetts, Michigan,
Nebraska, New York, North Caro-~
lina, Oklahoma, Tennessee and
numerous other stales. Colorado,
Illinois, Nevada and Pennsylvania
are among the states that have
provided for toughened penalties
for crimes against the aged. Other
states have tightened penalties
for such "white collar" erimes as
shoplifting, bribery and embezzle-
ment.

Mandatory and determinate sentenc-
ing

Prior to the mid-1970', most
states operated under “indetermi-
nate" sentencing laws that allowed
considerable discretion to judges
to fix sentences within wide limits,
and vested broad authority in parole
bodies to determine when offenders
had been rehabilitated and should
be released. As a result, great
disparities in sentencing developed
in many jurisdictions. This, in turn,
has led to widespread criticism
of the arbitrariness and unfairness
of the system. In addition, many
eriminal justice authorities and
policymakers have become dis-
illusioned with rehabilitation meth-
ods in correctional institutions,
which have not measurably reduced
recidivism.

Consequently, a trend has devel-
oped toward punishing eriminal
behavior more severely. Numerous
states have taken steps toward
restructuring their sentencing laws
to accomplish this purpose. Two
trends are evident: mandatory
sentencing laws and determinate
sentencing structures. The Couneil
of State Governments reported

that by 1980, 24 states had adopt-
ed some form of mandatory impri-
sonment or determinate sentencing
laws, especially for high-fear erimes.?
Mandatory sentencing laws
eliminate judicial and parole board
disceretion by requiring imprison-
ment (often for "flat" fixed terms)
for selected cutegories of offenses,
usually those involving armed, vio-
lent, drug or repeat offenders.
Determinate sentencing laws, on
the other hand, reduce but do not
eliminate sentencing discretion
by (1) imposing fixed terms of im-
prisonment within narrow ranges
for specified offenses, and (2) elim~
inating parole release discretion
for these offenses. In 1976, Cal~
ifornia became the first state to
enact a determinate sentencing
law. According to published re~
ports, 15 states have now adopted
determinate sentencing laws (Alaska,
Arizona, California, Colorado,
Connecticut, Hawaii, Illinois, Indi-
ana, Maine, Minnesota, New Jersey,
New Mexico, North Carolina, Penn-
sylvania and Tennessee).’

Reform of death penalty laws

In 1972 the U.S. Supreme Court
ruled in Furman v. Georgia® that
existing death penalty laws were
unconstitutional because they could
be applied in a capricious, diserim-~
inatory or arbitrary manner to
persons convicted of similar offenses.
Subsequently, several states enacted
new capital punishment laws which
made death a mandatory penalty
for certain offenses. In 1976, in
Woodson v. North Carolina,® the

2Book of the States, 1982-1983,
p. 525.

3peterminate Sentencing Laws,

A Comparison of the Provisions

of State Determinate Sentencing
Laws, NCSL, Sept. 1980 and the
1982-83 Book of the States, NCSL,
p. 525.

%403 U.S. 952 (1972),

5428 U.S. 280 (1976).

Supreme Court struck down man-
datory death sentence laws which
did not take into account aggravat-
ing or mitigating cirecumstances.
However, later that same year,
in Gregg v. Georgia,® the Court
upheld death penalty statutes in
Georgia, Florida and Texas which
contained provisions for applying
or withholding the death penalty
in capital cases under certain aggra-
vating or mitigating eircumstances.
Since then, the state legislatures
in many states have enacted death
penalty laws patterned after the
Georgia, Florida and Texas statutes.
As of December 1981, 36 states
had death penalty laws (Alabama,
Arizona, Arkansas, California,
Colorado, Connecticut, Delaware,
Florida, Georgia, Idaho, Illinois,
Indiana, Kentucky, Louisiang, Mary-
land, Mississippi, Missouri, Montana,
Nebraska, Nevada, New Hamp-
shire, New Mexico, New York,
North Carolina, Ohio, Oklahoma,
Pennsylvania, South Carolina, South
Dakota, Tennessee, Texas, Utah,
Vermont, Virginia, Washington,
and Wyoming.

Violent and eareer offender statt ‘es

A large number of states have
in recent years enacted statutes
which require or permit extended
incarceration of certain violent
or repeat criminal offenders.®
The statutes generally include speci-
fic criteria relating to how many
prior criminal convictions and what
types of convictions and present
offenses are required to support
sentence enhancement. Some sta-
tutes make the violent or repeat
offender charge mandatory if the
criteria have been satisfied, but
most laws vest discretion in the

5428 U.S. 153 (1976).

"Book of the States, 1982-1983,
p. 536.

8This discussion is based upon mater-
ial provided by the National Con-
ference of State Legislatures.
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prosecuting attorney to invoke
the sentence enhancement charge
or not.

As of the end of the 1980 state
legislative sessions, twenty-five
states had statutes providing that
one prior conviction can trigger
the repeat criminal charge. Nine-
teen states invoke sentence enhance-
ment only after two prior convie-
tions, and two states invoke the
statute only after three prior con-
vietions. Many of the states have
multiple increased penalties depend-
ing on the number of prior convic-
tions. For example, although one
prior conviction might invoke the
repeat criminal charge, second
and third prior convictions will
permit progressively more serious
sentence enhancements.

Twenty-nine states will consider
only prior felony convictions to
invoke the repeat criminal charge.
Seven states will consider prior
misdemeanors or petty offenses.
The Distriet of Columbia considers
any prior crime sufficient to trigger
its repeat offender statute. Of
the states that consider only prior
felony convictions, seven provide
that the prior must have occurred
within a specified time limit. Twen-
ty-five states specify additional
criteria such as requiring the past
offense to have involved sericus
bodily injury or the use or presence
of a deadly weapon. Twelve states
specify that the offender must
have been sentenced for a prior
felony conviction.

The statutes also vary concern-
ing the type of present offense
that will invoke the sentence en-
hancement charge. Twenty-three
states consider only specified fel-
onies, often only those involving
serious bodily injury or the use
of a deadly weapon. Four states
and the District of Columbia will
consider any crime, although in
three of these states the crime
must be punishable by imprison-
ment. Seven states consider mis-
demeanors and petty offenses,
and three states require that the
present offense be of the same
type as the prior conviction.
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Regarding senteneing, the sta-
tutes vary greatly. Thirteen states
provide for either a determinate
sentence or one that involves a
mandatory minimum sentence.
Seven jurisdictions use a compu-
tational formula to determine the
sentence. Six states provide that
the sentence shall be for the next
higher class of felony. Seventeen
states provide for indeterminate
sentences. Fourteen states provide
that habitual eriminals can be sen-
tenced to life terms, "life" ranging
from 15 years to the end of the
offender’s natural life.

Insanity defense reforms

Virtually all jurisdictions provide
for some form of insanity defense
in eriminal trials. The defense
is based on the concept that crim-
inal intent is an essential part of
any crime. If a defendant is insane
at the time of the commission of
a crime, he cannot be held erim-
inally responsible for the act.

In about half the states, the
burden is placed on the prosecution
to prove beyond a reasonable doubt
that the defendant was sane at
the time of the crime if the defense
is raised. In the other states, the
burden is on the defendant to prove
insanity by a preponderance of
the evidence. Requirements for
confinement upon a finding of not
guilty by reason of insanity also
vary. In some jurisdictions, if the
defendant is no longer affected
by the mental disease at the time
of trial, he is released.

Studies have indicated that
only about 1 percent of all felony
defendants successfully invoke
the insanity defense. While this
percentage is small, there is wide~
spread opposition to the insanity
defense, heightened by the insanity
finding in the trial of John Hinkley,
the man who attempted to assass~
inate President Reagan.

Many people believe that a
person should be held responsible
for his eriminal conduct regardless
of his mental state. Another ecom-
mon perception is that trial verdicts
often turn on debating contests
between prosecution and defense
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psychiatrists that have little valid
relevance to an act committed
months or years before. This dis-
satisfaction has led to increased
legisla*ive activity across the coun-
try to #éform the insanity defense.

At least 20 states have consider~
ed or soon will propose legislation
10 abolish or amend the insanity
defense. Of the states that have
acted on this issue, nine have adopt-
ed new laws to create a verdict
of "guilty but mentally ill," two
have abolished the insanity defense
entirely, and others have amended
their laws to make it more difficult
to invoke the insanity defense.

Michigan was the first state
to establish the verdict of "guilty
but mentally ill." Defendants found
guilty but mentally ill are sentenced
as if they had not been found men-
tally ill. Although they receive
psychiatric treatment they are
incarcerated to serve their sentences
even if they are "cured." Other
states with similar laws are Indiana,
Kansas, New Mexico, Oklahoma,
Georgia, Delaware, Kentueky and
Illinois. In each case, guilty but
mentally ill is a new verdict in
addition to acquittal under the
insanity defense. Montana and
Idaho have repeuled the insanity
defense but permit evidence as
to the defendant's state of mind
to be introduced and considered
at sentencing.

Other states (Hawaii, for ex-
ample) have amended their laws
to shift the burden of proof regard-
ing the defendant's mental state
from the prosecution to the defense.
New York law makes the courts
responsible for custody of persons
acquitted of crimes due to insanity
and requires hospitals to inform
police and potential victims of
the pending release of those found
incompetent to stand trial.®

9This diseussion is based substanti-
ally upon material provided by

the National Confrrence of State
Legislatures. Some information
was taken from the Council of
State Government's "Book of the
States, 1982-1983," pp. 525-526.

Dangerous juvenile offenders

In recent years there has been
growing public concern over the
number of violent crimes committed
by juveniles and the apparent failure
of the juvenile courts to deal ef-
fectively with the problem of vio-
lent juvenile erime and recidivism
through traditional juvenile justice
methods. In response to those con-
cerns, there has been a growing
trend in the states to amend their
laws to distinguish between de-
linquents who ecommit minor of-
fenses and those who are charged
with more serious offenses such
as murder, rape, armed robbery
and aggravated assault; increas-
ingly, state laws permit such of-
fenders to be dealt with as adults
at an earlier age.}?

The most common statutory
approach permits juvenile courts
to waive sericus or violent offenders
to criminal courts to be tried as
adults if certain conditions are
met. These conditions frequently
include a finding of probable cause
that the accused juvenile committed
a felony, a minimum age require-
ment, and often & determination
that, if guilty, the accused could
not effectively be rehabilitated
by treatment as a juvenile. As
another option, a few states have
vested in adult eriminal courts
original jurisdiction over juveniles
charged with certain crimes--usu-
ally serious or violent felonies or
capital offenses.

An analysis of state statutes
prepared in 1981 for the Nationui
Center for Juvenile Justice!! report-
ed that all of the states except
three (Nebraska, New York and

10This discussion is based substanti-
ally on an analysis of dangerous
juvenile offender laws set out on
pp. 431-432 of the Book of the
States, 1978-79.

11 Juveniles as Criminals, 1981
Statutes Analysis, by Thomas S.
Vereb and John L. Hutzler, Na-
tional Center for Juvenile Justice,
701 Forbes Ave., Pittsburgh, PA
15219,

Vermont) have adopted provisions
for the waiver of certain juvenile
offenders to adult eriminal courts.
Nebraska vests concurrent juris-
dietion over certain crimes by juven-
iles in juvenile and eriminal ecourts
and the prosecutor decides where
to file. In New York, juveniles
accused of certain violent crimes
are processed originally in adult
criminal courts, but may be waived
to juvenile eourt under certain
eircumstances.

Gun control

The issue of gun control has
been a major topic of interest in
state legislatures for at least fif-
teen years. In the late 60's and
early 70's, leeislation to control
guns dealt primarily with registra-
tion and licensing of handguns and
restrictions on gun dealers. How-
ever, beginning in the mid-70's,
the emphasis shifted to the enact-
ment of laws providing for stiffer
sentences for crimes committed
with handguns. By early 1982,

24 states and the District of Col-
umbia had enacted laws providing
for mandatory or increased sen-
tences for crimes committed with
firearms.!? The Maryland law
provides for the imposition of a
sentence of no less than five years,
with no suspension and no probation,
for use of a handgun in the com-
mission of a felony. West Virginia's

‘2 Alaska, California, Connecticut,
Delaware, Georgia, Idaho, Illinois,
Louisiana, Maryland, Massachusetts,
Michigan, Minnesota, Missouri,

New Jersey, New York, North Car-
olina, North Dakota, Oregon, Rhode
Island, South Carolina, Tennessee,
Washington, West Virginia and Wis~
consin. Source: Firearms Control
in the States: Mandatory Prison

Sentences, State Government News,

April 1982; Book of the States,
1982-1983, pp. 528-529.

law provides that persons convieted
of erimes involving the use of fire-
arms may not be granted parole,
probation or suspension of sentence.
Wisconsin's law ac¢s an additional
sentence of six months to five years
for the use of a dangerous weapon
in the commission of a crime and
New Jersey's law provides that
an offender who uses a firearm
in the commission of a serious erime
must serve three years in addition
to the sentence imposed for the
crime, with longer additional sen-
tences for repeat offenders.!3

Some state legislatures have
also remained active in setting
standards for gun use and registra-
tion. Eight states require a permit
to purchase a handgun (Hawaii,
Massachusetts, Michigan, Missouri,
New Jersey, New York, North Caro-
lina and South Dakota). Ilinocis
requires a firearms owner identi-
fication card for the purchase of
any firearm and criminal record
checks are conducted on all indi-
viduals applying for such identifi-
cation cards. Numerous states
require the submission of written
applieations and a waiting period
for the purchase of handguns, giving
law enforcement officials time
to check the eriminal records of
applicants.

Bail reform

Traditionally, the purpose of
bail has been to assure the appear-
ance of accused persons for trial;
the question of the dangerousness
of an accused person has not been
permitted to affect bail determina-
tions. In the last decade, however,
and particularly within the last
few years, there has been a trend
toward amending state laws (or
constitutions) to either deny pre-
trial release--generally referred
to as "preventive detention"--or
to place release restrictions upon
persons who are deemed to pose
a danger to the community. This
trend has been the result of increas-
ed concern over persistently high

' *Book of the States, 1982-1983,
NCSL, pp. 528-529.
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rates of recidivism and the large
numbers of persons who are arrested
for new crimes while free on bail
awaiting trial for previous offenses.
In 1981, Chief Justice Burger called
for changes in state bail laws to
permit courts to consider danger-
ousness in pretrial release decisions
and, in the same year, the Presi-
dent's Violent Crime Task Force
made a similar recommendation.

As a result of all this, the major-
ity of the states have amended
their bail laws within the last dec-
ade. Several (including New York,
Ilinois, Hawaii and Tennessee)
have acted within the last two
years. Florida, Massachusetts,
Wisconsin and Vermont have made
major changes this year, Proposals
are presently pending in several
other states.

Three states (Hawaii, Michigan
and Wisconsin) and the District
of Columbia permit pretrial deten-
tion based upon the accused person's
dangerousness. Twenty states pro-
vide for the revoecation or limit~
ing of bail if the defendant is ar-
rested for a new erime while free
awaiting trial. Five states provide
that prior convictions may limit
an accused person's right to bail.
Fourteen states permit the impo-
sition of conditions of release de-
signed to limit the likelihood of
further eriminal conduct, Sixteen
states permit the issue of danger-
ousness or community safety to
be considered in making release
decisions or in imposing conditions
of release. And five states exclude
certain erimes from automatic
bail eligibility.*"

It seems clear that this trend
toward toughening bail laws will
continue.

'*Typology of State Laws Which
Permit the Consideration of Danger
in the Pretrial Release Division,
Pretrial Services Resource Center,
918 F St., N.W., Suite 500, Wash-
ington, D.C. 20004. Some state
laws fall in more than one category.
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Arson

State concern about the increas-
ing incidence of arson has been
reflected in a number of legislative
initiatives in the late 1970's. Thirty-
six states have enacted laws that
provide civil immunity for insurance
companies that share information
with law enforcement authorities
in suspected arson cases.!® Other
initiatives have included programs
to cancel insurance on buildings
that are not properly maintained
(New Jersey); programs to provide
for better arson enforcement and
prevention (Illinois); and programs
to reduce vandalism-related ar-
sons. Massachusetts has instituted
an aggressive program to coordinate
the activities of prosecutors, police,
fire and local arson squad members
to facilitate the investigation and
prosecution of arson cases. This
program and programs in several
other states were supported by
Department of Justice grants to
improve arson investigation and
prosecution, data collection, evi-
dence analysis, and arson prevention
and public education.

Drunk driving

In recent years much publicity
has been given to the problem of
drunk drivers and the number of
deaths, injuries and property dam-
age accidents that result from
drunk driving. As a result, many
states have enacted tough laws

to erack down on drunk drivers.*®

15Byok of the States, 1982-83,
p. 531.

18The information in this section

is based upon an April, 1982 paper
issued by the American Medical
Association, entitled "Drunk Driv-
ing, An Overview of Recent State
Legislative Enactments to Strength-
en Drunk Driving Laws."

22 National Conference Proceedings

California, Florida, Wyoming,
and Utah are among those states
which have enacted laws providing
for jail sentences for convicted
drunk drivers. Florida's law pro-
vides for up to 50 hours of public
service for first convietions, up
to 10 days in jail for second con-
victions within 3 years, and up
to 30 days in jail for third convic-
tions within 5 years. California's
law provides for a mandatory jail
term of at least 48 hours for first
offenses (with some exceptions)
and for longer jail terms (in some
cases mandatory) for subsequent
offenses. Wyoming provides for
discretionary jail terms for first
offenses and for mandatory jail
terms of at least 7 days for subse-
quent offenses within a 5-year
period.

A number of states (ineluding
Florida, New Jersey and Wyoming)
have either eracted or amended
laws to increase the length of time
a driver's license may be revoked
or suspended for drunk driving con-
vietions. These laws specify periods
ranging from 30 days to a year

for first convictions, up to 2 years
for second convictions and up to
10 years for third and subsequent
convictions.

Some states, including Califor-
nia, Florida, Illinois, Maryland,
Minnesota, New Mexico, South
Dakota and Utah, have passed laws
specifying the blood alcohol level
necessary to establish a presumption
of drunk driving. Maryland, Minne-
sota, Florida and Illinois have en-
acted laws dealing with adminis~
trative and judicial aspects of pro~-
cessing drunk driving cases, includ-
ing such things as the consequences
of refusal to take a chemical or
breath test for aleohol, the intro-
duction of evidence of blood alcohol
levels, and "implied consent" for
urine, breath or blood tests.

Maryland has raised its drinking
age from 18 to 21 and several other
states (including Alabama, Arizona,
New York and South Carolina) have
bills pending to raise the drinking
age. lllinois, Florida and several
other states have also adopted
statutes prohibiting the transpor-
tation of open liquor bottles or
other containers in motor vehicles.
Maryland's law provides for the
establishment of alcohol education
and treatment programs. Florida's
law requires that questions about
the consequences of driving under
the influence of aleohol or drugs
be included in drivers' license tests.

Vietim assistance

Many states in recent years
have placed a priority on legislation
to provide financial assistance
to victims of erime. Thirty-four
states have programs that provide
for compensation by the state to
victims of violent crime.'? Most
states have laws permitting courts
to order offenders to make financial
restitution to their vietims and
some of these laws make restitu-
tion orders mandatory. A number
of states (including Georgia, Illinois,
New York, Oklahoma, South Caro-
lina and Tennessee) have enacted
so-called "Son of Sam" laws pro-
viding for victim access to income
generated by offenders as a result
of publicity about their crimes.

Many states have also adopted
legislation to assist vietims in deal-
ing with the eriminal justice system.
Ineluded in this category are pro-
grams for vietim notification to
keep them informed of the status
of court proceedings against the
defendant (California, Indiana,
New York and Ohio); programs
to protect victims from intimida-
tion (California, Pennsylvania and
Rhode Island); legislation expediting

17Victim/Witness Legislation, Con-
siderations for Policymakers, Amer-
ican Bar Association, Section of
Criminal Justice, 1800 M. St., N.W.,
Washington, D.C. 20036.

the return to vietims of stolen
or seized property (Kansas); and
legislation to provide counsel to
vietims whose conduct is drawn
into question (California).

. Other states have enacted "spe-
cial vietim" legislation aimed at
benefiting certain classes of indi-
viduals thought to be particularly
vulnerable to erime, ineluding the
elderly, children, women, the handi~
capped and bus drivers. This legis-
lat.lon sometimes creates a new
crime, such as child or elderly abuse,
and sometimes institutes special
procedures, such as protective
orders, or funds programs to meet
the needs of certain vietims, such
?.s rape or domestic violence vie-
ims.

Impact on information systems

As you will have coneluded,
many of. the legislative initiatives
summarized in this paper have
§1gn.1f1cant implications for eriminal
:]ustlce information system admin-
istrators, and for many others con-~
cerned about the need of the erim-
inal justice system for accurate
and current information about of-
fenders and about the system itself.

) Clearly, the trend toward selec-
tlve.prosecuf"“n and incapacitation
91‘ violent and career offenders
increases the need for accurate
and up-to-date criminal history
records. Prosecutors need such
d{ata to identify offenders with
hxs.to.ries of violent or habitual
cr'l.mlnal conduet, in order to make
b&ll. recommendations and charging
decisions. Judges need complete
and aceurate eriminal history data
to make bail determinations and
sentencing deeisions that depend
upon past eriminal conduet. And
corrections officials need such
data in order to identify high-risk
offenders for special treatment,
and to select low-risk prisoners
for early release to alleviate over~
crowding.

Trends in the laws relating to
the. handling of certain juvenile
g‘]elmquents suggest that revisions
in law and poliey are needed in
the maintenance and availability
of records concerning juveniles,
Other papers in this volume describe
recently-completed studies which
indicate that juvenile conduct is
an accurate predictor of adult erim-
inal behavior. These studies may
reinforece an already-apparent move
to re-examine the body of law and
pol.xcy relating to the confidentiality
of juvenile delinquenecy records.
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. The vietim and witness protec-
:uon movement is perhaps the most
lm.portant recent innovation in
criminal justice poliey for informa-
tion system administrators. The
New programs will require rapid
availability of information about
the criminal justice process, and
on in_dividuals involved as vietims
or witnesses. There will also be
an added demand for statistical
}nformation about eriminal vietim-
ization and vietim and witness

assistance programs. These demands

will undoubtedly have a major im-~
paet on eriminal justice informa-
tion systems in the years ahead.

. The legislative trends summar-
1zed above should underscore the
need for those of us interested

in eriminal justice information
policy to keep abreast of what

Is going on in the state legislatures.
Often legislators are not aware
of.the impaect that revisions in
criminal laws will have on eriminal
justice information systems. Com-
monly, they do not provide the
resources necded to meet the in-
creased demand for information,
And they often do not anticipate
needed changes in laws relating

to criminal records, We must edy-
cate them to the eatent we can,
Anq we must edicate ourselves

to insure that the nation's eriminal
Justige information systems will
continue to supply the informa-
tion needs of the justice system.
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Trends in Collecting and Using Crime
Data

Albert J. Reiss
Professor of Sociology
Yale University

Modern societies are organized
to produce and communicate know-
ledge. Our interest here is in the
production and communication
of a specialized form of knowledge,
statistical knowledge of trends
in crime.

Knowledge when communicated
is seen as information--as acquiring
utility by informing. There are
basically three different but related
models for the utilization of know-
ledge: enlightenment, intelligence,
and engineering models (Crawford
and Biderman, 1969; Biderman,
1970). Each implies forms and
modes of production and communi-
cation, and of demand and supply
of information.

The statistical knowledge re-
quired for engineering models is
most easily specified. Once speci-
fied, how that demand can be met
can be determined. If, for example,
we have a model of an instrument
to select serious or violent offend-
ers for incarceration, we can state
the statistical requirements for
developing and testing that model.
We likewise can determine fairly
easily the statisties required for
a model that allocates police pa-
trolmen to patrol beats according
to the territorial distribution of
crimes known to the police. It
would be far more difficult, how-
ever, to determine whether these
allocations of police patrolmen
affected the crime rates in those
distriets,

The requirements of intelligence
models for statisties are less easily
determined. Intelligence require-
ments are closely linked to organi-
zational demands for information
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in setting policies and in their admin-
istration. Because such models
are less clearly specified, given
the nature of organizational deci-
sionmaking, their requirements
for statistics are less easily deter-
mined. Crawford and Biderman
have observed that intelligence
forms of knowledge fit the require-
ments of adaptational--more than
the manipulative strategies of engi-
neering medels (1969:240). From
our perspective, it is more difficult
to determine, for instance, what
kind of knowledge judges might
want for sentencing decisions or
a parole board to release incarcer-
ated offenders-~intelligence re-
quirements-~-than it is to determine
those of our aforementioned selec-
tion instrument for incapacitation.
Statistics on erime matters
also serve enlightenment purposes;
indeed it may be one of their most
important functions. The demand
of citizens and their news media
for information on how much crime
there is in their community and
whether it is changing, and of what
are their chances of being a vietim
of crime is just as real and impor-
tant in a democratic society as
is the demand of those organizstions
of thie law enforcement and eriminal
justice systems who have respon-
sibilities for dealing with crime
and of those from the secientific
and engineering communities who
seek new ways of dealing with the
crime problem. Yet enlightenment
demands are not easily specified
and translated into statistical re-
quirements or into the forms in
which that information is wanted.
Do citizens, for example, demand
information on how their risk of
being victimized by a particular
kind of erime changes as they move
about their daily routines? And,
if so, in what form can they absorb
and use that information? Is a
simple rate enough or do they want
to know their odds more specifie-
ally, as for example how much
their risk changes if they go out

alone as compared with being accom-

panied by someone?

Demand and supply of information

Given these three functions
of information and the demand
inherent in each funection, one ex-
pects that the demand will always
exceed the supply and that there
will be lags in supply related to
the demand. The more organized
and bureaucratized the agencies
responsible for the collection, pro-
cessing, and dissemination of infor-
mation, the more recalcitrant they
are to changes in demand. Most
of the systems responsible for the
collection and processing of statis-
tical information on erime have
enormous lags in time between
a definition of a new or changed
demand for information and its
supply. The reasons for this are
several.

Some delay in responding to
demand results when information
rests in voluntary data collection
systems that are centrally coordi-
nated rather than controlled. Uni-
form Crime Reporting (GCR) in
this country is such a voluntary
reporting system, with some 15,000
law enforcement agencies voluntar-
ily reporting aggregate statisties
on crime known to them either
directly to the FBI or by way of
reporting to one of the 40 opera-
tional state-level UCR Programs
(USDOJ, 1982:1-2). Although the
individual police departments have
case reports on crimes known to
them, they prepare aggregate sta-
tistical reports to UCR. Aggregate
reporting precludes further exami-~
nation of the basic information
in UCR. Additional unreported
information contained in the case
records can only be aggregated
by each agency voluntarily submit-
ting the additional information
in an aggregate form, a procedure
that takes considerable time to
implement.

To comply with the Congression-
al mandate to report on the erime
of arson, for example, it has taken
UCR several years to develop the
rules and forms for aggregate re-
porting crimes of arson. Almost
one-fourth of the more than 15,000
agencies reporting index erimes
to UCR moreover, still were not
reporting the crime of arson in
1982 (USDOJ, 1981: 36). The sub-
stantial change in reported arsons
between 1979 and 1981 was owing
largely to an increase in voluntary
reporting, going from some 8,500
agencies in 1979 to almost 11,048
in 1981 (USDOJ, 1982:34).

Both the voluntary and decen-
tralized nature of reporting systems
such as UCR makes them less re-
sponsive to changes in demand
than do centralized ones. Still,
centralized ones often are not or-

ganized to respond rapidly to changes

in demand for information, especi-
ally where changes in data collee-
tion are required, largely owing
to the fact that they are highly
bureaucratized. Even though the
National Crime Survey (NCS) is
centrally organized and coordinated,
by the Bureau of Justice Statistics
(BJS) and the Bureau of the Census,
it takes a considerable period of
time for these Bureaus to begin
new data collection for the NCS,
owing largely to census bureaucratic
requirements related to changing
current practices and routines of
survey organization. There are
enormous lags due to such things
as having a new questionnaire form
developed and approved, printed
and pre-tested, field personnel
traine:d for administering the new
questionnaire, and changes enterad
in the interviewer's manual. A
conservative estimate would be
at least a year's time to develop
an operational questionnaire in
response to the demand, followed
by another year during which data
are collected and a third for their
preparation, analysis, and reporting.
One also should not minimize
the difficulties inherent in designing
new ways of collecting information
or in capturing and analyzing infor-
mation from existing collection
systems in response to demand.

It is very difficult, for example,

to assemble information from the
many different police, prosecution,
court, and prison agencies from
the individual files in their posses-
sion and even more difficult to
match them for the unique indi-
viduals. These are more than mat-
ters of simple logisties since what
often is at stake is taking into ac-
count differences in the law and
its administration among jurisdic-
tions.

Despite the magnitude of these
difficulties, in responding to known
demand, it is even more difficult
to forecast the future nature of
demand so that supply may antiei-
pate demand. Assuming that we
shall not make much headway in
forecasting changes in the demand
for information on erime and trends
in it, we can do several things to
prepare for changes in demand.
Firstly, we can attempt to identify

demand in its naseent state. Second-

ly, when demand is identified, we
can try to reduce the responsiveness
of the information production and
dissemination system in supplying
it. Thirdly, we can try to shape

the nature of that demand by in-
ereasing our capaeity to solve prob-
lems that are central to the systems
of demand. This is partly a task

for the research community but

it is also a developn.ental task

to enhance feedback that identifies
the need for and requirements of
information.

Perhaps the most important
developmental task for eriminal
justice statistical information sys-
tems is that of institutionalizing
& capability to respond to changes
in demand and to increase the qual-
ity and quantity of the information
that they supply. In recent years
the Bureau of Justice Statistics
(BJS) has made significant strides
towards such institutionalization
by creating a consortium to redesign
the NCS and by contracting for
the redesign of UCR. Both of these
are among the most important
steps taken to make these data
collection systems more responsive
to the demands placed upon them
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and to enhance the value of the
information disseminated. They
are important beginnings but a
further step is required--to insti-
tutionalize such efforts on a con-
tinuing basis.

Institutionalization of redesign
on a continuing basis is important
for two reasons. One is that since
the demand for information always
exceeds the capacity of systems
to meet the demand--though not
necessarily the available supply
of information--ways must be found
to decrease the lag between the
demand for information and its
available or potential supply. And
secondly, since there is an almost
exponential growth in the technol~
ogy for collecting, processing and
analyzing information, there are
important gains in doing so as well.
Where redesign is a continuing
element of an information system,
it can be carried on as part of the
regular processes of information
collection, analysis, and dissemi-
nation, thereby effecting econ-
omies. Institutionalizing redesign
within the agencies responsible
for the eollection and processing
of information should reduce lags
in changes considerably.

Meeting current and future demand
and anticipating supply

One can easily demonstrate
that the supply of available infor-
mation is insufficient to meet de-
mand from a variety of users:
those responsible for operating
programs in law enforcement and
criminal justice; those responsible
for designing them; and those re-
sponsible for the basie and applied
research essential to rational plan-
ning and programming in eriminal
justice. Yet often, quite surpris-
ingly, the information exists in
some form somewhere in a daia
collection system. The basic prob-
lem often is to make information
already collected available in a
form that is responsive to the de-
mand.
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Consider, for example, the ar-
cane and archaic organization of
Uniform Crime Reporting which
could be resolved by a fundamental
transformation of the system of
data reporting. The basic unit
of data collection for crimes re~
ported in UCR is a police report.
Police reports typically contain
a large amount of information on
the erime and its consequences
and on its victims and its offenders.
There is a vast amount of informa-
tion collected in police reports
that could be more closely related
to the information on vietims in
the NCS. In addition, we could
learn far more about the relation-
ship between victims and offenders
in different types of crime were
we to be able to aggregate crime
known to the police. Such infor-
mation often is tabulated and ana-
lyzed for individual police depart-
ments but it simply is impossible
to aggregate that information for
larger units such as state or the
nation because of agoregate rather
than case-based reporting in UCR.
By transforming the UCR system
to case reporting, we can enormous-
ly increase the available supply
of information to meet changes
in demand.

Arguments that this would be
too costly and logistically impossi-
ble are without much merit, given
the fact that both birth and death
registration are reported on a case
basis to the U.S. Office of Vital
Statisties. What is easily forgotten
is that UCR was developed in a
day where cornputers and other
modes of information processing
did not exist. Were one to begin
today, there is little doubt that
one would begin with a case report-
ing system. Indeed, most police
departments in the U.S. today
have an EDP case-based capability.
They produce their aggregate re-
ports for UCR from that case re-
porting system; they could as easily
and more economically transmit
the tape of case reporis as their
monthly and annual reports. Very
simply put, all of the information
from all of the law enforcement
agencies in the U.S. could readily
be put in a standardized format
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and transmitted for aggregate ana-
lysis and reporting by the FBI or
BJS. The major limits on supply

of case report information then

are those associated with producing
the information in a form that

is usable~--a problem that is easily
resolved in modern information
processing.

There is a basie point in this
example of UCR reporting that
should not be lost sight of in devel-
oping information poliey for erim-
inal justice statistics. A case-based
system of data collection and re-
porting provides the maximum
flexibility in supplying changes
in demand for information. A close-
ly related point is that the technol-
ogy of preparing and processing
information associated with infor-
mation processing systems (com-
puters in their popular form) can
handle vast amounts of information
so that if it is bu‘lt into those infor-
mation systems it can readily be
supplied. Qur major problem lies
in achieving a level of standardi~-
zation in data collection and reyort-
ing since the capacity to aggregate
and process case-based information
is a relatively simple and inexpen-
sive matter when such systems
already exist in standard form in
local data collection systems.

To meet demand in the future
one must also be aware of the fact
that there are fluctuations in de-
mands for information from the
different intelligence eommuni-
ties. The enlightenment function
is driven largely by media agendas
and the beats of journalists and
reporters. The release of Uniform
Crime Reports semi-annually and
annually is bound to be an occasion
not only for stories on the erime
rate--particularly if it can be politi-
cized as information--and an occa-
sion for experts and others to un-
burden themselves of the currently

favorite explanation of rate changes.

There ordinarily is little solid re-~
search for such speculations since
the one thing the knowledge system
rarely produces is empirical studies
that explain changes in the crime

rate. There are only relatively
few studies that apportion changes
in the erime rate to changes in

the birth rate--though the explan-
ation is now common and accepted
for explaining some of the changes
in erime rates. What is less com-
monly understood is that changes
in the rate for some crimes such
as burglary are related to changes
in the size of the population of
households, population that has
grown rapidly in the past decade
(Reiss, 1981; Biderman, Lynch,
and Peterson, 1982).

What are particularly needed
for enlightenment are explanations
of changes in crime rates which
we lack for the most part. Part
of the problem lies in the fact that
few explanatory theories attempt
to explain changes in rates of devi-
ance such as crime. But part of
the problem lies also in that most
of the variables for explaining change
have very little to do with erime
events. Of those that do~-such
as deterrence theory and the effect
of sentencing policies and practices
on crime rates-- statistieal infor-
mation for appropriate tests is
lacking. We must depend upon
other statistical information sys-
tems for measures of our explan-
atory variables since, for the most
part, crime information systems
are not designed to produce them.
One of the major goals in redesign
of the NCS is to explain changes
in victimization rates. The NCS
can be particularly useful in pro-
viding information that is closely
tied to crime events--from what
are the consequences of particular
vietim strategies when confronted
by a possible crime event or in
the process of being vietimized
to preventive strategies that help
explain the absence of victimization
or repeat victimization. But the
NCS does not now produce much
information on those who are not
vietimized that might explain pro-
pensities to vietimization.

At other times there is a much
greater emphasis on obtaining ir.for-
mation for intelligence and engi-
neering purposes. We are in such
a period now. When one looks back
upon the development of major
innovations in eriminal justice and
its information system, one sees
they are associated with major
public movements that challenge
the current status quo of eriminal
justice. Uniform Crime Reporting
was born of the National Commis-
sion on Law Observance and En-
forecement and parole prediction
of the state commissions of the
same period. The National Crime
Survey was born of the crisis over
the rapidly rising erime rate and
the work of the task force on the
causes of crime for the President's
Commission on Law Enforcement
and the Administration of Justice.
The PROMIS system has its origins
in the presumed crisis of an over-
load in the eriminal justice system
and the engineering demands for
offender and treatment informa-
tion result from a major concern
with the failure to bring the crime
rate down.

In brief, the production of know-
ledge through research and devel-
opment is not currently institution-
alized in the Department of Justice
in the way that it is in the Depart-
ment of Defense. Hence the lags
in supplying information are greater
in Justice. It seems strange to sug-
gest that every police department
and every law enforcement agenecy
might well spend part of its annual
budget on research and development
(though it might contribute to R&D
rather than operate its own shop);
yet it would be anomalous to sug-
gest that we try to run any but
our most stable industries or the
Department of Defense without
an R&D system.

We shall explore below a number
of areas where there is convergence
of demand from different interests
for the same information from
different interests and where that
demand can be expected to grow
and diversify.

Is the crime rate changing?

Perhaps no question is of greater
concern from the intelligence and
enlightenment perspectives than
that of whether the crime rate
is changing its course, particularly
whether it continues to rise. Spe-
cial interest attaches to this ques-
tion since the two major indicators
of crime in the United States--the
UCR Crime Index and the NCS
prevalence and incidence rates
of vietimization by crime-~display
divergent trends in the erime rate
from 1973 to 1980. Although mea-
suring different things-- crimes
and vietimizations by crime respec-
tively--the basic trends should
be the same because of their com-
mon derivation in erime events.

This seeming absence of uni-
formity in the behavior of two
related rates easily provides oppor-
tunities for arguing the merits
of one or the other and why they
diverge. What is easily lost sight
of is that while small differences
in the amount of change in UCR
and NCS rates ean be attributed
to differences in what is being
measured, much of the difference
between the trends in the two rates
are artifactual--a consequence
of the way that we currently or-
ganize data collection, classify
and count this data, and what we
take into account in the base for
the rates in the two systems.

Recently Biderman, Lyneh and
Peterson (1982) have shown that
comparisons between UCR and
NCS crime rates from 1973-79
lead to much the same conclusion
about changes in the crime rate
in the United States during this
period when comparisons are con-
fined to the same universe of crime
matters, when the same units are
used for erime counts, and when
the same population base is used
to caleulate the crime rate. A
number of major sources aceount
for these divergences in the erime
rate which must be taken into ac-
count in analysis and reporting
of the two crime rates. Among
these are: (1) changes in rates
of reporting to the police and of

police-initiated crimes; (2) changes
in the population of young persons
who have both high rates of vie-
timization and low rates of report-
ing to the police; (3) changes in

the population of households (the
population of households has been
growing at a steeper rate than

the population of persons owing

to changes in labor force partiei-
pation and family formation and
dissolution by divorce or separa-
tion); (4) underestimation of the
growth of the U.S. population be-
tween 1970 and 1980 which had

its greatest effect on rates towards
the close of the decade; and (5)

the inelusion of crimes against
organizations in UCR but not NCS
rates.

There is an important lesson
here for information policy. That
is, caution must prevail both in
interpreting changes in crime rates
and in comparing crime rates for
different information systems unless
one understands how the trends
are measured in reporting systems
and their ecomparability. One might
adq that jurisdictional eomparisons
within a particular reporting sys-
tem, such as comparisons for the
UCR Crime Index among U.S. cities,
must similarly be approached with
caution since jurisdietions have
different population growth rates,
formation of family and household
rates, differences in net migra-
tion, and differences in organiza-
tional composition--to mention
only some of the sources of differ-
ence among jurisdictions that affect
crime rates and comparisons among
them within a reporting system.

The seriousness of erimes

There is & growing demand for
information on serious crimes,
their victims and their offenders.
Programs concerned with vietim
assistance or incorporating vietims
into prosecution strategies seek
information on the nature and con-
sequences of harms for vietims.
Programs designed to select offend-
ers for incapacitation now focus
on selecting those that commit
serious ecrimes against persons but
one can anticipate that increasingly
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there will be a demand for selecting
offenders according to the kind

and amount of injury they infliet

on victims. And programs aimed

at preventing harm and its conse-
quences seek information on how
harms are caused in encounters
between victims and offenders

or in social settings.

Our current systems of reporting
provide information on the harm
caused by crime to victims of erime,
both in terms of physieal injury
and economie losses. More of such
information is available from the
NCS than from UCR. We can sum-
marize what we learn about harm
and its consequences from these
reporting systems as follows:

Firstly, not all of the major
crimes against the perso!: result
in physical harm for a majority
of their vietims. All erimes of
homicide involve the severest of
physical harm--loss of life. Paren-
thetically we note that many hom-
icides may also have involved severe
physical harm in addition to that
considered the leading cause of
death; there may have been physical
torture or a rape assault prior to
a strangulation or shooting, for
example. We know little of such
injury though it is not unimportant
in convietion and sentencing of
offenders, particularly as it estab-
lishes intent to harm.

The NCS considers all erimes
of rape as involving physical harm
to vicetims, although we know little
about the kinds of physieal harm
caused in rapes in addition to that
considered the sexual assault.
Studies of rapes using police records
indicate that a majority of rapes
involve no additional physical harm
(Amir, 1971).

For the other major erimes
against the person--those of assault
and robbery, there is no physical
harm to the majority of vietims.
For all assaults (aggravated and
simple) and for all robberies, about
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three in ten victimizations involve
physical injury. Somewhat surpris-
ingly, perhaps, the probability of
injury in an assault is greater when
the offender is a relative, friend
or acquaintance than a stranger

or known to the vietim only by
sight. Probabilities of bodily injury
vary only slightly by the social
characteristies of vietims, a some-
what surprising result.

The amount of physical harm
inflicted on victims is another mea-
sure of the harm to victims of erime.
Whether the vietim sought medical
treatment and the nature of such
treatment are two of the measures
of amount of physical harm reported
by the NCS. Of the thirty-four
percent of all robbery vietimiza-
tions in which the vietim sustained
some physical injury, fewer than
one-third required emergency room
or hospital care--about 10 percent
of all robbery victims. A substan-
tial majority of those vietims re-
quired only emergency room care
but a sizeable minority of 14 per-
aent required hospitalization of
four days or more. The profile
is similar for assault victims.

Secondly, the probability of
some economic loss resulting from
a major crime is substantially great-
er on the whole than is the risk
of physical injury. A minority of
erimes against persons involve
economic losses not only because
of the property that may be lost
directly in a erime such as robbery,
but because of the time lost from
work in dealing with the crime
and its consequences and the ex-
penses associated with medical
care and recovery. Although for
most vietims these medical care
expenses are relatively small--
under $50 for three in ten victims
of robbery and assault and between
$50 and $200 for an additional 40
percent--for many, such costs
are substantial relative to their
incomes.

Thirdly, nconomic loss, while
characterizing a substantial propor-
tion of all erimes against property,
is absent in a substantial minority
of all such offenses, and is minor
in actual dollar losses in a majority
of such offenses. This is so for
a number of reasons. Attempted
erimes are less likely to involve
financial loss than are actual crimes.
Where there is loss, moreover,
it usually is minor, often resulting
from damage to property in an
attempt, e.g., damage to a loek
in an attempted burglary. Where
actual property is taken, as in a
burglary, larceny, or robbery, the
modal loss is under $50.

The information we have pro-
vided on the consequences of harm
to vietims of crime seems more
germane to enlightenment than
to intelligence or engineering de-
mands for information. We can
anticipate, however, increased
demand for information on the
harmful consequences of crime
for all of these sources of demand
in the future for a number of rea-
sons.

To begin with, note how little
we know about offenders and the
harms they cause to viectims. Of
particular interest for purposes
of processing offenders in the erimi-
nal justice system is systematic
knowledge of the amount of harm
offenders cause during their offend-
ing career. Most of what we know
is in terms of how many serious
erimes they commit in terms of
legal definitions of erime. But
since we know that most serious
erimes against persons do not pro-
duce physical harm or economic
loss in a majority of cases, legal
designations are inadequate mea-
sures of the harm caused by an
offender. What we will want to
know more of in the future is whether
some offenders are largely respon-
sible for the major harms and conse-

quences to victims--an imagery
brought up in the terminology of
violent offenders.

We, likewise, shall want to know
a great deal more about the psy-
chological consequences of crime,
to nonvictims as well as to victims.
Of special concern is the fear en-
genderad by crime and the extent
to which vietim experiences define
that fear and account for their
taking precautionary strategies-~
strategies that may themselves
have harmful consequences. The
NCS does not currently gather
information on psychological and
social consequences for nonvietims,
largely owing to the fact that the
NCS design does not now ask for
information on fear of crime and
of victimization by erime. We
know relatively little about fear
and its consequences for vietims
owing to the fact that the current
NCS design does not seek follow-
up information on those consequen-
ces for vietims.

Al of the information currently
available on harms from crime
and their consequences to vietims
are reported almost entirely in
absolute rather than relative con-
sequences for vietims. Although
we know that dollar losses from
crime vary by income of families
with the better-off having higher
mean dollar losses, it seems appar-
ent that relative losses are the
reverse of this. Yet we have not
developed the measures or the
measurements to assess the relative
maghnitude of losses and, in turn,
their consequences. The more
we turn to consider forms of victim
assistance or programs for dealing
with harmful consequences, the
more demand there will be for
such information.

The seriousness of crime, as
we have noted, tends to be judged
in terms of the legal offense profile
of erimes known to the police,
of victimizations by type of crime,
or of official arrests for offenses
in police statistics or offender
profiles of arrest. There is little
social reporting of the harmful
consequences of crime apart from
aggregate reporting of physical
harm in the NCS ard of economic
losses in UCR and NCS. Al of
that national reporting is based
on aggregating individual records

of erimes or victimizations. The
situation is somewhat different

for local police reporting but even
there the tendeney is to report

only aggregate statistics on offenses
or arrests and not the harmful conse-
quences of crime.

There is a growing demand,
nevertheless, for information on
the harmful consequences to or-
ganized forms of social life--to
organizations as well as persons
and to neighborhoods and communi-
ties as well as to persons and their
households. Although it is com-
monly recognized that crime is
concentrated in territorial space
and much of the statistical infor-
mation on crime is originally at-
tached to a place of occurrence,
we have done little to look at erime
and its consequences for neighbor-
hoods and communities. There
is a need to examine the careers
that neighborhoods and communities
have in erime as well ag that of
individuals. Recent research indi~
cates that it takes only a relatively
short period of time for a neighbor-
hood to move from a low to a high
crime rate community and that
crimes against property may sig-
nal a later rise in erimes against
persons (Kobrin and Scheurman,
1981). Since local law enforecement
efforts are territorially based,
it is obvious that we need to en—
hance their capability for under-
standing and intervening in com-
munity as well as individual careers
in crime.

The NCS originally measured
organizational as well as individual
victimization for selected types
of erime and primarily for business
organizations. UCR includes re-
ports of offenses against organi-
zations as well as individual victims.
The current reporting system of
UCR makes it difficult to separate
offenses against organizations from
those against persons and their
households. We can make some
separations for offenses of arson,
robbery, and burglary but not for
motor-vehicle theft. Moreover,
we do not calculate crime rates
for organizations as a base popu-
lation and currently UCR does

not calculate crime rates for the
U.S. population excluding offenses
against organizations. What we
know from prior research (Reiss,
1982) is that vietimization rates
are far greater for organizations
than for persons and for all types
of erime.

We could elaborate further
on how NCS and UCR-~the major
systems of erime reporting--as
well as our police, prosecution,
court, and corrections agencies
fail either to collect or report in-
formation on the kind and amount
of harm caused victims and its
consequences for which there is
a growing demand. Much of that
demand can be met by exploiting
more fully the existing reservoirs
of data underlying the NCS and
UCR--especially UCR, since we
rely now largely on the NCS. Police
records now contain much of the
information on vietims and their
immediate harms that could become
part of a UCR reporting system.
And the NCS data can be mined
for additional information on the
cumulative nature of harms in re-
peat vietimization. But additional
data will have to be obtained.

Data collection on crime sta-
tistics now is enormously enhanced
for obtained information on vietims
and offenders in offenses owing
to both the NCS and the police
case-based UCR systems of data
collection, analysis, and reporting.
These infrastructures of the survey
for NCS and of police information
systems for UCR are fundamental
and important sources for acquiring
additional information. For the
NCS, additional information can
be acquired with the redesign of
its current survey and by the use
of supplemental surveys much as
occurs with the Current Population
Survey (CPS). A pattern of supple-
ments now is being designed for
the NCS, though additional funding
is essential to carry out such a
program. To both reconcile NCS
and UCR systems of common re-
porting matters and to increase
the availability of information
collected by local police agencies,
a fundamental restructuring of
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UCR reporting is essential. It is

to be hoped that current redesign

efforts will move in that direction.

UCR redesigned to count the vie-

tim, offender, and crime charae-

teristics of erime events will be

a more flexible source of supply

than the current system. Strategic-

ally, then, there are two fundamen-

tal structures in place for meeting

at least a substantial proportion

of the demand for information

on victims and offenders in offenses.
We lack, unfortunately, compar-

able information systems that are

offender and offense based as they

move through the eriminal justice

system. Such systems are growing

quite rapidly, however, and per-

haps in the not too distant future

a comparable infrastructure may

be in place.

Repeat victimization and repeat
offending

Perhaps the two greatest unmet
demands for information at the
present time are the demand for
information on repeat vietimization
and repeat offending. Repeat of-
fending is characterized in terms
of individual rates of offending
and in terms of criminal careers.
One of the largest sources of de-
mand for such information is that
stemming from programs for selec-
tive law enforcement, prosecution,
and sentencing, especially by incapa-
citation. Ideally, information must
be collated on repeat offending
not only across the principal agen-
cies that are hierarchically organ-
ized in a eriminal justice network,
but for juvenile and adult systems
of justice as well. Such systems
depend upon developing systems
that further process information
on uniquely identified suspects/of-
fenders.

There is the parallel problem,
however, of measuring repeat vie-
timization by erime and the cumu-
lative nature of crime for vietims,
both individual and collective.

The NCS potentially can provide
information on repeat vietimization
and its consequences but to do

so requires some major redesign,
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increasing the capability to fol-

low individuals and households that
move while in sample and by in-
creasing the kind and amount of
information on harms by victimi-~
zation and their consequences.
Vietim compensation and preventive
programs depend very much on
acquiring information on patterns
of victimization over time.

Group offending

A substantial proportion of
all offenses are committed by per-
sons in groups. Whether or not
one commits erime offenses as
a member of a group depends in
part upon one's age; the younger
the offender, the more likely one
is to commit all or a substantial
proportion of one's offenses with
others. An individual's rate of
offending often is a combination,
then, of both individual and group
offenses; the sum of offenses in
individual crime rates thus always
is greater than the number of of-
fenses committed by a population
of offenders, the amount being
a function of the size of groups
in offending. The amount of crime
saved by policies such as selective
incapacitation depends, then, upon
whether or not incapacitating a
single member involved in a group
offense reduces a group's propensity
for offending. This is a major empir-
ical question and one unfortunately
where we must currently rely on
estimates from the NCS on size
of groups in different types of of-
fenses to estimate those effects.
As we attempt to measure the
effects of policies towards offend-
ers and offending, there will be
a growing demand for information
on how group participation contri-
butes to individual rates of offend-
ing and whether and in what ways
policies towards a group offender
have consequences for offending
by other members of groups. In-
deed, we will need to know more
about how stable is the composition
of such offending groups and whether
offenders stabilize such relation-
ships for offending.

Summary and conclusions

There is no simple solution to
the problem of keeping the supply
of information responsive to the
demand for it or for reducing the
lag in meeting demand. Several
matters seem quite clear, however,
if we are to meet the changes in
demand for information on changes
in erime rates.

Firstly we must redesign and
develop further our current infor-
mation systems so that the supply
of information currently collected
is more accessible upon demand.
We especially need to reorganize
the state and national reporting
systems for Uniform Crime Report-
ing so that it is a case-based system
of reporting. By standardizing
the form of national case reporting
we would soon have a significant
body of information on the major
elements in erime events: offenses,
offenders, and victims.

Although we could develop UCR
on a sample jurisdictional basis,
much is to be gained by maintaining
it as a census rather than a sample
reporting system, given substantial
interest in local community as
well as national demands for infor-
mation. Indeed, it is important
from an information poliey perspec-
tive to develop local and state
as well as national indicators of
crime, not only because we organize
criminal justice systems along juris-
dictional lines but also because
we seek local as well as national
solutions to the problems of erime.
Unless we have local indicators
to deal with local problems, we
shall mistakenly apply extra-local
criteria to them.

Secondly, we must institution-
alize the redesign of our national
systems of data collection and
analysis for crime statistics so
that they may be more responsive
to changes in demand. Of particular
importance is the institutionali~
zation of ways of collecting new
information rapidly, as for example
by provision of supplementary sur-
veys to the National Crime Survey.

Thirdly, there is reason to con-
clude that aggregate ecrime report-
ing in terms of crime indexes and
highly aggregated measures of
crime is misleading, particularly
in the absence of disaggregated
reporting. To understand changes
in erime rates we need multiple
measures of change and multiple
measures of what is changing.

We cannot understand changes

in the crime rate by observing only
changes in an index of crime, since
the specific crimes in the index
may not all be changing in the same
way. Often they do not. Even
observing changes in the specific
crime of the index may be insuffi-
eient grounds for explaining changes,
since crimes are very heterogen-
eous categories of behavior. At-
tempted erimes are not the same
as completed crimes in terms of
their consequences for vietims,

for example.

Finally, it should be apparent
that information based on legal
definitions of crime often mask
important information about crimes
and changes in crime rates. Legal
definitions of crimes as serious,
for example, exaggerate the serious-
ness of crimes in terms of their
physical and economic consequen-
ces. We need to continue to develop
measures of crime that address
more closely the enlightenment,
engineering and intelligence de-
mands for information. Measures
of the risk of victimization and
of the consequences of crime for
persons, households, and communi-
ties seem more closely related
to the demand for information
than is provided by our present
supply of indicators of the crime
rate.
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Introduction

Why is it so difficult to obtain
comprehensive, high-quality infor-
mation for the eriminal justice
function in American society?

In virtually every paper in this
collection, managers of criminal
justice agencies and experts on
criminal justice issues have docu-
mented serious problems with the
collection, exchange, and use of
information for criminal justice
funetions.

First, there are problems with
the scope of information collected
about individuals or groups. Key
elements of information are often
not available about persons arrested
and tried for eriminal offenses;
about the vietims of erime; about
convicted offenders while impris-
oned or on parole; and about various
other groups involved in eriminal
justice processes, such as drunk
drivers, "ecareer eriminals,” or "high-
risk potential offenders."

There are also problems in the
guality of information produced
in the eriminal justice system.
Criminal history records are often
incomplete, sometimes inaccur-
ate, and frequently late in avail-
ability for key decisions involving
record subjects. Intelligence infor-
mation about groups suspected
of engaging in eriminal conspir-
acies, violence, and terrorism is
weaker than most experts believe
necessary for adequate public pro-
tection.

Finally, there are problems
in the integration of information.
Despite extensive computerization
within many criminal justice agen-
cies, and the creation of various
automated inter-agency information
systems over the past two decades,
informatior collected by individual
agencies of eriminal justice is still
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not shared with different types
of eriminal justice agencies or
across jurisdictional levels in a
fashion needed for optimum pro-
gram operations. And, in too few
situations is there the integration
of data on people, actions, and
outcomes that would allow in-depth
evaluation of how well criminal
justice functions are being per-
formed.

Given the enormous amounts
of money spent on criminal justice
functions in the United States,
the size of the professional eriminal
justice workforce, the availability
of high-quality technical and admin-
istrative expertise, and the great
importance that the public assigns
to crime prevention and control,
how do we explain these all-too-
apparent weaknesses in criminal
justice information resources?

As with any situation of this
complexity and magnitude, there
are multiple causes. The most
common explanations cite factors
such as federal-stute jurisdictional
conflicts; inter-agency competition
for achievement and recognition;
continuing traditionalist approaches
on the part of some law enforce~
ment agencies, courts, and other
eriminal justice agencies; the hus-
banding of agency information
as a valuable maintenance resource;
laws and judicial decisions that
limit the collection or exchange
of information; and similar forces.
Cost is also involved, though the
sharp drop in the costs of computing
power in recent years and the gen-
eral spread of computer resources
among criminal justice agencies
has reduced "big dollars" as a prime
explanation.

Without minimizing the impor-
tance of these factors, I want to
present two additional reasons
that deserve our attention. These
are impediments to comprehensive
criminal justice information systems
arising from:

1. The American public's classic
but recently expanded mistrust
of government, including eriminal
justice agencies; and

2. The Ameriecan public's ambiva-
lence about the use of computers
and information technology to pro-
cess personal data for government
programs, including criminal justice
functions.

In my presentation, I want to
explore how these factors have
affected recent eriminal justice
information policies. I also want
to speculate on whether these con-
straints are likely to become stronger
or weaker in the next few years,
and whether there are actions by
criminal justice officials, public
policymakers, and key groups in
American society that might sig-
nificantly affect those constraints.

A good way to begin our discus-
sion is to present a broad portrait
of how the American public-~mea-
sured by opinion surveys--currently
views problems of erime, the oper-
ations of eriminal justice agencies,
and some key issues of criminal
justice information policy. We
will compare these attitudes, as
we go along, with public opinion
data from the late 1960's and 1970's,
and explore some explanations
for the direction of these public
opinions. Then, we will relate the
opinion trends to the way criminal
justice agencies approached using
information technology in those
two decades, and also the way that
larger social forees have shaped
both governmental actions and
public-opinion shifts in this period.
Having presented these materials,
we should be in a good position,
at the end, to examine how mistrust
of government and fears ahout
technology have affected eriminal
justice information systems and
policies, and what options we may
have to work on these issues in
the middle to late 1980's.

Public attitudes toward eriminal
justice activities

A wealth of survey data shows
that crime is a major concern for
Americans today, with fears over
threats to personal safety and pro-
perty something that permeates
the consciousness of the population.

Forty-seven percent in a national
survey, for example, told the Na-
tional Opinion Research Center
they were "afraid to walk alone
at night."!

Publie attitudes toward crime

Louis Harris and Associates
has been conducting surveys for
15 years on such issues of crime
and criminal justice activities.
As part of a broad 1982 survey
in this area, the Harris organizaticn
asked respondents, "In the past
year, do you feel the crime rate
in your area has been increasing,
decreasing, or has it remained the
same as it was before?"? The re-
sults, along with data on the same
question from earlier surveys, are
shown in Table i. The 1982 results
show 59% of the public feels that
erime is increasing, a reduction
of popular perceptions from the
68% who held that view in 1981.
While there has been something
of a see-sawing pattern in publie
perception of crime rates over
the years since 1967, the 1982 fig-
ures are substantially higher than
the two baseline years of 1967
and 1978 that we wili be using fre-
quently for analysis.

Confidence in criminal justice
agencies

The Harris survey asked respon-
dents to rate the job being done
by various levels of law enforce-
ment--local, state, and federal--
with the following question: "How
would you rate the job done by
(this particular level of) law en-
forcement officials--excellent,
pretty good, only fair, or poor?"

! National Opinion Research Center,
1982. Quoted in New York Times,
January 29, 1984, Section 4, p.

1.

2upyblie Attitudes Toward Crime
and Law Enforcement," The Harris
Survey, #41, 1982, ISSN9273-1037,
May 24, 1982.

Table 1
FEELING ABOUT
CRIME RATE Increasing | Decreasing | Same | Not Sure
1982 2% 6% 34% 1%
1981 68 4 27 1
1978 46 7 42 5
1975 70 3 24 3
1967 46 4 43 7
Table 2
Positive Negative
RATING OF LAW ("Excellent" ("*Only fair" Not
ENFORCEMENT AGENCIES | or "Pretty Good") | or "Poor") Sure
Local Agencies
1982 62% 371% 1%
1978 55 42 3
1967 64 30 6
State Agencies
1982 56 40 4
1978 51 37 12
1967 62 24 14
Federal Agencies
1982 47 46 7
1978 37 43 20
1967 58 23 19

The results, with earlier data on

the same question, are shown in
Table 2. These figures indicate

that the public in 1982 feels signifi-
cantly more positive about local

law enforcement than either state
or federal agencies, with federal
officials drawing the lowest approval

rating. As for changes since the
late 1960's, the 1982 survey shows
an overall rise in confidence in
all three levels of law cnforce-
ment compared to 1978, but none

of these agencies draws an approval

rating as high as its jurisdietion
enjoyed in 1967.
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Does the law enforecement system

discourage crime?

Another question on the Harris
survey asked: "From what you
know or have heard, do you feel
that our system of law enforcement
works to really discourage people
from committing erimes, or don't
you feel it discourages them tnuch?"
As Table 3 shows, almost four out
of five people~-79%-- do not be-
lieve that current law enforce-
ment discourages people from com-
mitting erime. This is an all-time
high in public skepticism since
1967 about the erime-prevention
or crime-deterrent effects of the
"aw enforcement system."

Courts and eriminals

Turning to the judiciary, the
Harris survey asked: "Generally,
do you feel the courts have been
too easy in dealing with criminals,
too severe, or do you think they
have treated eriminals fairly?"
Table 4 documents the sharp drop
in the public's belief over the past
15 years that courts are striking
the right balance in their handling
of eriminal cases. In contrast to
the rise in public-confidence rat-
ings that law enforcement agencies
recorded between 1978 and 1982,
public displeasure with the judiciary
is eontinuing to rise, with four
out of five Americans now critical
of the judiciary's "leniency."

Correctional philosophy

Finally, the Harris survey asked
a pair of questions about correction-
al policy: "Do you think the main
emphasis in most prisons is on punish-
ing the individual convicted of
crime, trying to rehabilitate the
individual so that he might return
to society as a productive citizen,
or protecting society from future
crimes he might commit?" Follow-
ing this question on what current
correctional policies are, respon-
dents were asked what they believed
should be "the main emphasis in
most prisons.” The same three
choices were specified.
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Table 3
EFFECT OF LAW Really Does Not | Encour~ges | Not
ENFORCEMENT SYSTEM |Discourages{ Discourage Crime Sure
1982 16% 79% 2% 3%
1978 14 73 4 9
1967 26 56 6 12
Table 4
COURT TREATMENT Too Too It Not
OF CRIMINALS Easy | Severe | Fair | Varies| Sure
1982 81% 1% 14% 2% 2%
1978 77 1 10 8 4
1967 49 1 15 29 6
Table 5
MAIN IS TODAY SHOULD BE
EMPHASIS
OF Rehabil- | Pro- Not Rehabil- | Pro- | Not

PRISONS | Punish{ tate tect

Sure |Punish| tate tect | Sure

1982 21% 30% 38%
1978 23 33 31
1970 27 25 36

11%| 19%  44% [ 32% 5%

13 23 48 21 8
12 8 73 12 7

The two sets of responses, and
earlier data on the same questions,
are shown in Table 5. The answers
suggest a fairly constant division
of public opinion over 12 years
as to the different policies that
it is believed prison officials are
following. But, the 1982 results
show a dramatic drop over this
12 years in the public's belief that
prisons should try to rehabilitate
prisoners (73% in 1970, 44% in
1982). This is acecompanied by
a parallel rise in public desires
that protection of the public and
punishment of offenders should
be adopted as our basie correctional
philosophy.

Publie priorities and federal
spending on crime

In 1981, an ABC News-Washing-
ton Post survey® asked a national
sample for their feelings about
federal spending in five areas:
education, the military, poverty,
health care, and crime. Seventy-
four percent of the public approved

3 ABC News-Washington Post Poll,
Survey No. 0029, February, 1982,
Question 18, reprinted in Source-
book of Criminal Justice Statistics,
U.S. Department of Justice, Bureau
of Justice Statisties, 1982, p. 190.

of increasing federal spending either
"a great deal" or "somewhat" to
fight erime, the largest majority
for increased expenditure. The

74% majority edged out approval
for increased military spending
(72%) and was a much larger major-
ity than favored increased federal
spending for the three social pro-
grams: education 43%; anti-poverty
49%3 and health care 49%.

The death penalty

In 1981, Gallup Poll results
showed that 66% of the public favor
the death penalty for persons con-
victed of murder. (25% oppose
this, and 9% have no opinion.)"

This approval was up four points
from the time the same question
was asked in 1978 (62%) and had
risen twenty-four points compared
to 1966 (42% approval).

Overview

Putting these survey data to-
gether, we find that:

(1) The public is widely concerned
about crime directly affecting
them and their communities, with
3 out of 5 people believing that
crime rates are still increasing

and 4 out of 5 feeling that the "law
enforcement system" does not dis-
courage crime.

(2) The publie is only moderately
positive toward the job being done
by law enforcement agencies; it

is highly eritical of the role current-
ly being played by courts; and it

is divided almost evenly in whether
it wants the primary role of correc-
tional institutions to be to "rehabili-
tate" convieted offenders (44%)

or to "punish them" or "protect
socizty" (51% combined).

“The Gallup Poll, Princeton, N.T.,

March 1, 1981, p. 3; reprinted in
Sourcebook of Criminal Justice
Statisties, 1981, op. cit., p. 209.

(3) The public is strongly willing

to spend more money to fight crime,
and strongly favors using the death
penalty to punish eonvieted mur-
derers.

The signal that such data would
suggest to a foreign traveler visiting
the United States is that the Ameri~
can public wants more vigorous,
tougher, and more effective anti-
crime efforts by all parts of the
eriminal justice communi‘y. This
would seem also to indicate public
support for highly active and ener-
getic uses of information system
resources and technologically ad-
vane:d information-sharing activi-
ties for eriminal justice. So, let
us turn to what the surveys suggest
as to publie attitudes toward those
information poliey issues.

Publie attitudes toward government
uses of information technology

Surveys from 1970 to the present
record a steadily rising concern
by the public over the collection
of personal information by govern-
ment and business, the processing
and exchange of such information
by computers, the lack of adequate
safeguards over such uses of infor-
mation, and the desire for more
vigorous laws and organizational
policies to control abuses of infor-
mation by authorities. These atti-
tudes are linked to a well-known
decline of confidence in both wovern-
ment and private institutions during
the 1960's and 70's, a "confidence
gap" which has moderated slightly
but still persists in the early 1980's.°

SFor a thorough discussion of the
opinion data and their possible
meanings, see Seymour Martin
Lipset and William Schneider, The
Confidence Gap: Business, Labor,

and Government in the Publie Mind

(N.Y.: Columbia University Press,
1983).

The most useful source of data
on these issues is also Louis Harris
and Associates, which has conducted
surveys from 1970 to 1983 on key
issues of privacy, computers, confi-
dence in government institutions,
and %overnment handling of informa-
tion.

Concern over threats to personal
privacy

From the first time that Harris
asked a question about threats
to one's own personal privaey, in
1970, the percentage of Americans
who report that they feel threatened
has risen dramatically. From a
concern held by one out of three
Americans in 1970, this has risen
in 1983 to a concern of over three
out of four people. The 1978 and
1983 responses to the question,
"Now let me ask you about technol-
ogy and privacy. How concerned
are you about threats to your per-
sonal privacy in America today?",
are shown in Table 6.

In response to the question,
"Do you believe that personal infor~
mation about yourself is being kept
in some files somewhere for pur-
poses not known to you, or don't
you believe that is so?", two out
of three Americans believe that
personal information is being col-
lected about them and used in ways
that they are not informed about
{Table 7).

5The two principal surveys we will
be drawing on are: "The Dimensions
of Privacy," A National Opinion
Research Survey of Attitudes To-
ward Privacy, Conducted for Sentry
Insurance by Leuis Harris and Asso-
ciates, Inc. and Dr. Alan F. Westin,
1979, and "The Road After 1984:
The Impact of Technology on Soci-
ety,'" a study by Louis Harris and
Associates for Southern New Eng-
land T'elephone Company, 1983.
Data from both studies used with
permission of Louis Harris and
Associates, Sentry Insurance, and
Southern New England Telephone.
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Almost two out of three people
reject the statement that "most

people who complain about their
privacy are engaged in immoral
or illegal conduct." One in five
Americans report that they have
"personally been the victim" of
what they "felt was an improper
invasion of privaey." The most
frequently cited "organization or
authority involved in this invasion
of privacy" in the 1978 survey was
the police.

Almost half of the public (48%)
say that they are "worried" about
how the federal government will
use the personal information it
gathers on individuals, only 3%
less than are worried about how
business uses the personal data
it colleects.

Finally, 72% of the public agree
that "most organizations that col-~
lect information about people ask
for more sensitive information
than is necessary."

Attitudes toward computers,

Table 6
1978 1983
Very or somewiiat concerned 64% 77%
Only a little concerned 17 15
Not concerned at all 19 7
Table 7
1974 1978 1983
Believe this is so 44% 54% 67%
Don't believe this is so 44 32 30
Not sure 12 14 3
Table 8
1974 1978 1983
Are an actual threat 38% 54% 51%
Are not an actual threat 41 33 42
Not sure 21 12 6
Table 9
1978 1983
Agree 27% 34%
Disagree 52 60
Table 10
1974 1978 1983
Believe it is so 44% 54% 87%
Do not believe it is so 44 32 30
Not sure 12 14 3
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privacy, and confidentiality

In response to the question,
"Do you feel that the present uses
of computers are an actual threat
to personal privacy in this country,
or not?", a slight majority of the
publie (51%) now believes that
current computer uses by govern-
ment and the private sector pose
an "actual threat" (Table 8). To
the question, "In general, the pri-
vacy of personal information in
computers is adequately safeguard-
ed today," a stronger majority (60%)
believes that computerized informa-
tion about people is not sufficiently
protected today (Table 9). The
majority continues to increase
when people are asked, "Do you
believe that personal information
about yourself is being kept in some
files somewhere for purposes not
known to you, or don't you believe
that is so?" (Table 10).

Desire for controls and safeguards
over computerized information

systems

When asked, "If privacy is to
be preserved, the use of computers
must be sharply restricted in the
future," two out of three Americans
believe as a general matter that
strong limits over computer use
should be instituted in the interests
of privaey (Table 11). A similar
two-thirds majority have faith
that "new laws and organizational
procedures could go a long way
to help preserve our privacy."
In 1983, there is what the Harris
analysts call "virtual consensus
proportions" of support for strong
new federal laws to deal with "infor-
mation abuse" by public agencies
or private organizations using com-
puterized information systems.
Table 12 shows public approval
rates for six types of new federal
laws.

Specific attitudes toward criminal
ustice agencies information policy
issues

One of the key issues over the
past half century has been whether
law enforecement agencies should
be allowed to engage in various
covert investigative practices un-
der internal executive authority
or whether they should be required
to obtain independent authorization
in ex parte judicial proceedings,
through ceourt orders. The Harris
survey in 1978 gave respondents
a list of police practices and asked
what "the police" should be allowed
to do "without obtaining a court
order" when they believe that "mem-
bers of an organization never con-
victed of a ecrime might engage
in illega: acts in the future.”

e 55% believe the police should
be able to keep the movements

of sueh persons under surveillance
without getting a court order, with
42% opposed.

2 A mt——————— 5,5 2

Table 11
1978 1983
Agree 63% 68%
Disagree 20 30
Not sure 17 2
Table 12
POTENTIAL FEDERAL LAWS THAT WOULD: (Favor;
1983

court order or trial

endanger lives

information in violation of privacy

about the same individual

Require "double-checking" computerized information be-
fore using in ways that might be damaging to people 92%

Make federal offense for information-collecting organi-
zation to violate privacy of individual 83

Impeach public offieial who uses confidential informa-
tion to violate privacy of individual or group without

Punish authority responsible for "computer mistakes"
that hurt peoples' credit ratings, harm companies, or

Put companies out of business that share confidential

Set regulations on what kind of information about an
individual could be combined with other information

81 )

71

68

66

e Only 48% believe the police
should be able to put undercover
agents intc the organization without
getting a court order, with 45%
opposed.

o 81% are opposed to the police
looking into the bank records of
such suspects without getting a
court order. (15% favor)

o 87% would oppose the police
tapping their telephones without
a court order. (11% favor)

o 92% would oppose the police
opening their mail without a court
order. (7% favor)

Also in 1978, 72% of the public
said that the police should not have
the right to stop anyone on the
street and demand to see some
identification if the person is not
doing anything illegal.

Fifty-seven percent of the Amer-
ican publie in 1978 were opposed
to issuing an identity card to all
Americans "so that it would be
easier to find suspected criminals
and illegal aliens."

Overview

Summing up the results of nation-
al opinion on this group of questions,
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we see that strong majorities of
the public are worried about threats
to their personal privacy; are con-
cerned about the collection and

use of personal information by

law enforcement agencies (and
other government bodies); favor
requiring court orders for most
forms of police investigative work,
and would place striet controls,
with various criminal penalties,

on use of computerized information
systems in ways that violate indi-
vidual privaey or break promises

of confidentiality. Taken together,
these attitudes would seem to sig-
nal strong public support for limit-
ing the scope of government infor-
mation collection, ineluding erimi-
nal justice agencies, and controlling
exchanges of information between
public agencies and also the pri-
vate sector unless done under strict
regulations, especially if computers
are involved.

Technological, organizational, and
socio-political trends

What our presentation has shown
so far is the presence of two some-
what competing trends in American
public opinion over the past two
decades. We have the public deeply
concerned about erime (an objective
reaction to high crime levels in
this era), ready to spend more to
fight erime, and supporting stronger
measures by eriminal justice agen-
cies. We also have a large majority
of the public concerned about threats
to their personal privacy, worried
about government's use of compu-
ters, and supporting a variety of
controls and limits on information-
gathering and information-sharing
by criminal justice ageneies.

Before trying to analyze what
these two trends mean and what
they suggest for the mid-1980's,
we should look at how information
technology unfolded in the criminal
justice area during the past two
decades, and the socio-political
milieu in which this took place.
Since this audience will be familiar
with these events, my treatment
will be brief and the emphasis on
judgments rather than extended
description.
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Three periods of information-
technology activities

Phase One: early 1960's to
early 1970's

The early to middle 1960's saw
the arrival of third-generation
computers, and the enthusiastic
adoption of informetion-technology
and systems approaches by a small
but leading-edge sector of the law
enforecement community, at local,
state, and federal levels. This
was the initial period for the FBI's
NCIC system, the New York State
Identification and Intelligence Sys-
tem, Alameda County, California's
PIN System, and similar experiments,
and the organization of the SEARCH
Group to foster automation and
exchange of criminal history racords
by the states. Computerization
of individual records and automation
of trend data were applied to admin-
istrative or operational funetions
of law enforcement; to some intelli-
gence activity, especially involving
organized c¢rime; and to some statis-
tical and research activities. Fed-
eral funding of these efforts was
provided by LEAA after 1969, at
inereasing dollar levels end in widen--
ing scope as to types of criminal
justice agencies aided.

The public was supportive of
these efforts, viewing them as
a "space age" modernization of
law enforcement efforts and an
enhancement of functions for a
still publicly-trusted sector of Amer-
ican governmental activity. This
was true despite the early-warning
alarms about invasion of privacy
and threats from databanks that
began to be sounded in the middle
1960's, and which were picked up
as part of the civil rights, anti-
war, and student-protest movements
of the late 1960's and early 70's.
Only one in three Americans in
1970, as already noted,’ told Louis
Harris that they were worried about
threats to their privacy. And, at
the height of liberal and radiecal

7See 1970 data referred to in Har-
ris/Sentry, 1979.

protests over FBI, Army, and local-
police surveillance of their activ-
ities, a Gallup Pol: in 1971 found
that 80% of the public gave the
FBI a "highly favorable" or "moder-
ately favorable" rating; 11% re-
ported a "neutral" judgment and
only 4% rated the FBI "unfavor-
ably;" 64% of the public gave favor-
able ratings to local law enforce-
ment.

Phase Two: 1974-1980

In this period, spurred by & combi-
nation of strong LEAA funding,
improvements in computer soft-
ware, and lessening cost for comput-
ing power, criminal justice agencies
continued to adopt and apply infor-
mation technology to their opera-
tions. Automation spread into
the prosecutive, judicial, and correc-
tional areas, especially for adminis-
trative processing activities.

While publiec concern about
the fact of rising crime rates con-
tinued to provide support for the
idea of technologically-improved
criminal justice activities, public
opinion in this period was dominated
by Watergate and Watergate-related
developments. Most Americans
were strongly and negatively affected
by the exposure of controversial
police, FBI, CIA, and other intelli-
gence and surveillance activities.
More generally, the public was
disturbed by the misuses of informa-
tion and information-gathering
activities symbolized by the wiretap
break-in at Democratic Party head-
quarters; the ransacking of Daniel
Ellsburg's psychiatrist's files; the
White House "enemies list;" the
effort to enlist the IRS in selective
audits of political opponents; J.
Edgar Hoover's dissemination of
wiretap-based data involving Dr.
Martin Luther King's personal con-
duct; and a host of similar activi-
ties.

8 Quoted in Alan F. Westin and
Michael A. Baker, Databanks in

a Free Society (N.Y.: Quadrangle,
1972), 474-475.

These activities provided advo-
cates of privacy laws and data-
bank controls with the answer to
the questinn that had previously
weakened their position with the
general public: "OK, the potential
for intrusion may be there but show
me public officials who are actually
abusing their powers and their new
technological tools." In that sense,
the Watergate-related events may
go down in history as the catalyst
of our modern privacy and freedom-~
of-information laws; they provided
the "smoking gun" that made pri-
vacy-invasion real to the average
American, and made the enact-
ment of controls politically possible.

Thus between 1974 and 1980
we saw passage of the Federal
Privacy Act of 1974 and its counter-
part in some states; creation of
the U.S. Privacy Protection Study
Commission to look into private-
sector privacy issues; promulgation
of the LEAA regulations governing
privacy and security in automated
systems for law enforcement; major
expansion of the federal Freedom
of Information Act in 1974, giving
individuals increased access to
their own files held by government
agencies; the federal Finanecial
Right to Privacy Act of 1978; state
laws to protect privacy in various
private-sector areas; and many
other such developments. In addi-
tion, to meet publiec concerns, many
governmental and private agencies
voluntarily formulated privacy,
confidentiality, and subject-access
codes to govern the operations
of their EDP systems, providing
standards even where legislation
did not mandate this.

The spirit of this period was
captured in a question on the FBI
asked by the Harris survey in 1978,
as part of the omnibus survey on
privacy we have already drawn
on heavily.? The question was:

"The FBI has to try and balance

its respect for the individual's eonsti-
tutional rights against the need

to conduct surveillance to protect

®Harris/Sentry, 1979,

society. Would you say that it

has got the balance about right,

or that it is not doing enough to
protect individuals' constitutional
rights, or that it is not doing enough
to protect society?”

Only 26% of the publie in 1978
felt that the FBI had the balance
"about right," a dramatic decline
from the 80% favorable rating
at the start of the 1970's. Thirty-
four percent of the public felt the
FBI was not doing enough to protect
individuals' rights, and 21% felt
it should be doing more to protect
society. (17% were not sure)

Phase Three: 1980 to the present

The early 1980's saw the end
of LEAA funding for information-
technology activities by state and
local criminal justice agencies,
and a general reassessment among
leaders and experts as to the per-
formance of various EDP-related
efforts in eriminal justice. As
other essays in this collection have
discussed, many of the efforts to
create large, omnibus-file criminal
justice information systems proved
difficult or impossible; systems
to revolutionize command-and-
control functions have proved disap-
pointing; many of the ambitious
intelligence-oriented EDP systems
of Phases One and Two have not
lasted beyond their experimental
stages; and many proposals tc de-
velop richer, more powerful data
systems to improve decisions invelv-
ing post-juvenile young offendars
or prime candidates for parole
have been forestalled by privacy
and confidentiality restrictions
on collection or exchange of per-
sonal data.

On the other hand, administra-
tive systems for handling wants-
and-warrants, eriminal history
records, fingerprint identification,
and various other funetions have
performed well and are under con-
tinued development, and there
are significant new plans for ex-
panded information systems, such
as the FBI's proposal for interstate
exchange of au*omated eriminal
history records.

Regarding public policies, this
period has been marked by what
could be called a "second genera-
tion" approach to privacy and infor-
mation-system controls. We are
continuing to apply the "fair infor-
mation practices" (FIP) approach
of Phase Two to new areas of infor-
mation activity, as in new state
laws protecting subseriber privacy
in cable TV systems, and setting
an FIP code for insurance, and
organizations are instituting internal
policies to apply privacy and confi-
dentiality rules to office automation
and organizational uses of personal
computers. The early 80's has also
brought a readiness to assess some
of the specific approaches of the
"first-generation" privacy-protec-
tion and freedom-of-information
laws of the 70's, suggesting that
revisions designed to improve the
administration and effectiveness
of such laws may well be in the
offing. Finally, there has been
a renewed interest among pro-pri-
vaey groups and privacy-oriented
legislators in creating some kind
of governmental body to monitor
privacy developments, publicize
new issues, and recommend new
of publie policies concerning privacy
where these seem to be called for,
especially as a result of major new
applications of information technol-
ogies.

As far as public opinion is con~
cerned, 1980-83 witnessed public
attitudes toward crime control
and privacy/information protection
that we have outlined earlier in
this essay. However, there are
some important demographic-group
patterns of this phase that we should
now note.

Demographic-group changes

In Phase Two, the period of
maximum loss of public confidence
in government and private institu-
tions across the 1950-1984 time
frame, American society was di-
vided into some clear group sectors.
The data we presented on erime
and privacy-protection attitudes
between 1967 and 1979 show impor-
tant differences by age (greater
disaffection by those 18-26); race
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(greater disaffection among non-
whites); education (greater disaf-
fection among the better-educated);
religion (greater disaffection among
Jews than Catholics and Protes-
tants); income (greater disaffection
among lower income groups); and
ideology (greater disaffection among
liberals than moderates or conserva-
tives).

In 1980-83, both the crime-re~
lated and the privacy-oriented
surveys show a moderation of demo-
graphie differences. Whatever
the division of opinion on the merits
of issues, most of the significant
demographic differences in Phase
Two have either disappeared or
declined to relatively low levels.
The three demographic factors
that still produce differences at
the 10-19 point level on some ques-
tions are race, age, and education,
and even these do not remain consis-
tent as different issues are posed
involving crime or privacy. The
overall point is that most demo-
graphic segments of the population
at present are not significantly
out of line with overall public opin-
ions, in either of the two policy
clusters we have been discussing.
Put more positively, this means
that, as demographie groups, young
people, liberals, women, non-whites,
lower-income earners, and the
higher educated now generally
share the dominant attitudes of
the general public in the areas
we are examining, rather than being
in sharp disagreement.

Alienation as a possible prima
factor

During the design of the 1878
Harris/Sentry survey on privacy,
for which I served as the academic
advisor, it seemed to me that the
source of people's attitudes toward
privaey issues and what needs to
be done about privacy protection
might not be related as direetly
to group differences, or personal
experiences, or even political phil-
vsophy, as much as to the degree
of alienation that individuals might
feel toward the organizational
leadership and institutions of Amer-
ican society. As already noted,
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Table 13
Item Agree Disagree | Not Sure
"Government can generally be trusted
to look after our interests" 34% 58% 8%
"The way one votes has no effect on
what the government does" 38 54 8
"Technology has almost gotten out
of eontrol" 43 41 16
"In general, business helps us more
than it harms us" 72 19 10
Table 14
Level of Alienation
High (3 or 4 "negatives") 21%
Moderate (2 "negatives") 28%
Low (1 "negative") 34%
Not Alienated (no "negatives") 17%

opinion polls since the mid-1960's
have steadily recorded a drop in
publie confidence and trust in both
institutions and leaders. This aliena~
tion soared during and after the
Watergate exposures, and while
there were signs of modest recovery
of confidence in the later 1970's,
surveys in 1977 and 1978 had not
yet shown a substantial return of
approval by the publie.

To test whether there was a
relation between alienation levels
and privacy views, we included
in the survey four questions that
measured public confidence in var-
ious processes and institutions of
American society. We asked respon-
dents to agree or disagree with
four statements, two cast in "posi-
tive" terms and two worded "nega~
tively," in order to avoid a bias
toward either position. The state-
ments and the answers are shown
in Table 13.

We then made up an index of
alienation by ranking the survey
respondents according to how many

alienated or "negative" answers
they had made. This breakdown
is shown in Table 14.

Analysis of these figures along
demographic lines reveals that
almost all major groups in American
society have a segment of highly
alienated members that is close
to the national norm of one person
out of five. The only groups that
went somewhat above the 21%
public average for high alienation
were Jews (32%), blacks (29%),
and liberals (26%). The only group
that went slightly below was profes-
sionals (16%).

This means that high alienation
is distributed very generally in
the population rather than being
bunched up~--one way or the other--
in various demographic categories.
Thus no significant differences
in percentage of highly alienated
individuals was shown as between
high and low income groups, high
school and college graduates, labor-
ers and executives, or young and
old.

The same situation is true for
the 17% of Americans who record
strong affirmation in the operations
of American society, our "Not Alien-
ated" category. Only two groups--
those with 8th grade educations
and those making over $25 thou-
sand--were somewhat higher than
the national average in non-aliena-
tion. Thus "non-alienation" is wide-
1y distributed in the population
as well, and not eentered in a few
demographic categories.

We then analyzed the answers
to the survey according to the alien-
ation level of each respondent.
We found that in about 200 of the
245 items on the survey, the answers
followed a regular pattern: the
more alienated the respondent,
the more pro-privacy the response.
The opposite was also true: the
less alienated, the less concerned
about privaey invasion, less sup-
portive of new privacy policies
or laws, ete. In each of the areas
tapped by the survey--personal
experiences, social values, institu-
tional practices, and regulatory
philosophy--most of the views
of the High, Moderate, Low, and
Not Alienated were in a perfect
seale. A sample of answers illustrat-
ing this phenomenon is shown in
Table 15.

The alienation index proved
to hold also for a large majority
of the questions relating to law
enforcement and criminal justice,
and trust in government-information
activities. Table 16 shows the
pattern.

Elites and information policy
issues

A solid body of evidence indi-
cates that, overall, the legal elite,
the media elite, and national-opin-
ion leaders hold views on civil liber-
ties issues that are more libertar-
ian than those of the general pub-
lic.!? This is especially true of

10Herbert MeCloskey and Alida
Brill, Dimensions of Tolerance
(N.Y.: Russell Sage Foundation,
1983).

Table

15

Alienation and Privacy Issues

ITEM

PUBLI

ALIENATION LEVEL
C | High {Moderate | Low |Not

Very concerned about
threats to personal
privacy

Very close to a 1984 society
today or already there

Have personally been a
vietim of invasion of
privacy

Most organizations collect
more personal information
than really necessary

Use of computers will have
to be sharply restricted
in future to protect
privacy

Law should be passed
forbidding psychological
tests for emplcyment

Favor the creation of a .
National Privacy Protection
Agency

Congress should pass
legislation to protect
privacy in insurance

31%

34

18

72

63

48

37

65

47% 30% 27% { 21%

55 35 29 13

24 20 17 13

87 72 68 62

80 65 59 47

60 50 45 38

45 36 34 32

72 66 63 61
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privacy, databank, and information-
poliey issues. Local community
elites also tend to be more generally
libertarian than the publie, though
not as strongly as the legal, media,
and national elites. Business leaders
and law enforecement groups tend

to score below the publie level

in support for privacy and due pro~
cess rights in information systems,
but not in major deviations.

This is illustrated by items from
the 1978-1979 national survey re-
ported in MeCloskey and Brill,
in Dimensions of Tolerance (1983),*
set out in Table 17.

Parallel findings are illustrated
by the 1983 Harris survey, reflected
in Table 18.

Implications of public and group
opinion trends for criminal justice
information policies in the 80's

To summarize, we have made
the following points so far:

e There is apparent confliet, or
at least, ambivalence, in group

and public attitudes relating to
criminal justice uses of information
and, especially, informetion technol-
ogy. The public clearly wants a
tougher fight against erime, and

is willing to pay more for this.

But it is also worried about intru-
sions into privacy, misuse of com-
puters, and a lack of "adequate
safegards" over computer systems
today.

e These attitudes are shared today
across demographic groups, rather
than representing sharp cleavages
by ideology, class, age, race, sex,
ete.

e Concern over limiting abuses
and safeguarding computer systems
is held even more strongly than

the publie level by many of the

key elites that the criminal justice

'1bid., 193.
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Table 16

Alienation Level and Attitudes
Toward Criminal Justice Information Policy Issues

ITEM

ALIENATION LEVEL

PUBLIC

High | Moderate

Low

Not

Worried about whether "fed-
eral government" can be
trusted to use information
it colleets about people
properly

FBI asks for too much
personal information

Local police ask for too much
personal information

FBI should be doing more to
keep their information
confidential

Local police should be doing
more to keep their infor-
mation confidential

FBI is not doing enough to
protect individual rights

Police should not be able
to open mail without
court order

Police should not be able to
look at individual's bank
record without court order

Police should not be able to
tap telephones without
court order

Disagree that "in order to
have effective law
enforcement everyone
should be prepared to
accept some intrusions
into their personal lives"

48%

31

23

35

34

34

92

81

87

36

67% 54%

44

31

46

45

39

94

83

89

45

36

25

36

35

38

93

82

88

38

43%

28

18

33

30

34

91

81

86

36

27%

21

13

23

25

24

89

74

83

28

Table 17
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ITEM

Mass
Public

Community
Leaders

Legal
Elite

Police
Officials

A student's high school and college records
should be released by school officials:
- only with the consent of the student.
- to any government agencies or potential
employers who ask to see them.
- Neither/Undecided

Should students have the right to inspect all
records and letters of recommendation in
their school files?

- Yes, to make sure the information
in them is correet,

- No, because otherwise the people who
write the letters may not say what
they really think.

- Neither/Undecided

Should government authorities be allowed
to open the mail of people suspected of
being in contact with fugitives? )
- No, it would violate a person's right
to correspond with his friends.
- Yes, as it may help the police catch
eriminals they have been looking for.
- Neither/Undecided

A person's eredit rating:
- should not be given to anyone without
his consent.
- should be made available to his ereditors,
since they stand to lose if he fails
to pay his debts.
- Neither/Undecided

The use of computers by the government to
maintain central records on the health,
employment, housing, and income of
private citizens:
- is dangerous to individual liberty and
privacy and should be forbidden by law.
- would help the government fight
organized erime and provide )
emergency assistance and other services
to people who need them.
- Neither/Undecided
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Table 18
Congress- | Media:
men and |[Science | Corporate
ITEM Publie | Top Aides | Editors [Executives
Yery or somewhat concerned
about threats to their
personal privacy 77% 79% 79% 69%
Present uses of computers in
actual threat to personal
privacy 51 55 65 43
Believe privacy of personal
information in computers not
adequately safeguarded today 60 72 76 58
Have personally been the
vietim of an improper
invasion of privacy 19 26 25 18
Favor federal regulations on
combining information on
individual from different
files 66 77 81 65

ecommunity must deal with for fu-
ture authorization, funding, and
review of its information policies
and systems legislators, the media,
the legal elite, and local-community
leaders.

o Alienation from authority, or
lack of confidence in leaders (as
some analysts phrase this) is the
strongest explanation for and predic-
tor of group and public opinions
about government information
policies and uses of information
technology.

In this section, we will analyze
these findings from the opinion
data, and explore their implications
for eriminal justice information
policies in the middle and late 1980's.
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Explaining the "ambivalence" toward
government information practices

One explanation for the ambiva-
lence in public and group opinion
we have described is to see this
as a prime example of the American
public's readiness to express sup-
port for civil libertarian positions
or constitutional-rights prineiples
in the abstract, but to depart from
those principles and support restric-
tive or law-and-order oriented
programs when protection of vari-
ous social interests seems to be
involved, and when people considered
dangerous or unpopular are the
targets of the government actions.
While this tension between ideal-
rule and practical-solution is pre-
sent in our society (and in every
other one, regardless of ideology),
I do not think its essentially nega-
tive and critical judgment about
American public opinion is correct,
especially in our area of inquiry.

Rather, I read the opinion data
as indicating thet the American
public wants eriminal justice agen-
cies to deal with -*rime more firm-
ly--that is, more effectively--but
through programs and procedures
that also protect individual-rights
interests and include safeguards
against potential government abuse
of power. When survey questions
are construected that pose these
balancing judgments in clear and
correct fashion--that is, by eaptur-
ing the concrete programmatic
choices about safeguards and lim-
its--the opinion data consistently
show the public to be highly prag-
matic and common-sensical in their
positions.?

To be specific, I read the survey
data as indicating that the public
has four values or eoncerns in mind
that it wants satisfied when erimi-
nal justice agencies collect and
use sensitive personal information:

1. Privacy and confidentiality:
that attention be paid to Iimiting
the scope of collection of sensitive
personal data to what is really
essential for carrying out a particu-
lar criminal justice program; that
once such data are collected, they
be known and used only by those
inside the organization that need
to see them; and that such data
not be shared outside the organiza-
tion unless authorized by law or
justified by socially-accepted use
patterns.

2. Record-subject due process:
that individuals about whom erimi-
nal justice agencies collect informa-
tion for administrative purposes
know that the records are being
compiled, have the opportunity

to examine them for aceuracy and
completeness, and have procedures
available for correcting alleged
errors or challenging the propriety
of the data and how it is used.

!25ee "Privacy and the Future"

and "Privacy and Future Legisla-
tion," in Harris/Sentry, 1979, and
MecCloskey and Brill, op.ecit., passim.

Different safeguards would be sought
for statistical or intelligence sys-
tems, taking into account the spe-
cial features and purposes of those
systems.

3. Publie visibility and accountabil-
ity: that freedom of information
rules provide broad access by the
media, public-interest groups, and
others to the operations of eriminal
justice systems, with a few excep-
tions for intelligence work or to
protect special privacy of certain
record subjects (such as juveniles),
in order to allow public judgments
to be formulated as to the work

of eriminal justice agencies and
their adherence to privacy and

due process safeguards in their
information systems.

4. Separation-of-powers review:
that court orders be required in
almost all investigative or surveil-
lance activities to prevent improper
intrusion into privaey, and that
regular legislative reviews be in-
stitutionalized to monitor the effec-
tiveness of privaey and due process
safeguards in information systems.

Obviously, reasonahle people
can differ as to how those standards
and procedures should be applied,
depending on the issue, the context,
the type of criminal justice agency
involved, ete. But the public opin-
ion data, in my judgment, show
that these are the kinds of "balance-
of-interest" approaches to fighting
crime and preventing abuses of
power that have evolved over the
past 15 years in public opinion &s
a result of the experiences of our
society.

The impact of publie and group
attitudes on law enforcement and
other criminal justice functions

There is special irony in the
charges of "dangerously enhanced
powers' that have been leveled
at law enforcement agencies using
computers, such as the FBI and
its NCIC system, the New York
State Identification and Intelligence
System, or the Kansas City Alert
System. In my judgment, there

has been a steady loss of effective-
ness and power by law enforcement
agencies over the past 30 years,
not a net increase.

My reasoning is as follows.
Taking the 1950's as our baseline,
it is clear that the wide confidence
enjoyed by governmental authorities
(always within the parameters of
the classic American suspicions
about abuse of government power),
plus the strength of the social con-
sensus among the then-dominant
national political and civic majority,
provided law enforcement agen-
cies (and other functions of criminal
justice) with widespread cooperation
by other institutions in society
and by most of the publie. This
was the age of what has been called
the "information buddy" system.
Law enforcement officers could
count on getting information easily
about individuals or events from
other government agencies; from
employers; from credit bureaus
and insurance companies; from
schools and universities; and even
from doctors and hospitals or from
journalists. Such organizations
were oriented in this era toward
helping law enforcement, not keep-
ing it at arm's length. While there
were always particular situations
or particular demands that might
be turned away in the interest of
confidentiality, usually with "re~
grets," widespread provision of
accurate and detailed information
was the norm. As a result, law
enforcement officers using the
technology of the day--telephones,
paper records, electric accounting
machinery, and facsimile transmis-
sion--were able to collect, on a
specific transaction basis, about
as much investigative or administra~-
tively-needed information as they
desired.

The 1960's and 70's brought
a series of new developments.
These included: the move by law
enforcement agencies and other
criminal justice bodies to large-
scale computerized information
systems which depended on detailed
and explicit rules of information
collection, use, and dissemination;
the sharp social cleavages that
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accompanied the racial, anti-war,
student-protest, women's rights,
sexual-freedom, and "pleasure drug"
movements of these decades, result-
ing in the adoption of an "anti-
authority" and "aenti-law enforce-
ment" orientation by many signifi-
cant groups in the population; and
the overall drop in public confidence
toward government and institutions
already described. The result was
an individual-rights orientation,
often with an anti-establishment
sentiment, and the development

of legal liabilities or legislative
prohibitions on organizations giving
information informally to law en-
forcement agencies. These were
coupled with deepening public con-
cerns over privacy and databanks,
and, all together, led to the virtual
end of the "information buddy"
system.

Now, through organizational
rules, new privacy and freedom
of information laws, and close media
coverage of how private and public
institutions responded to lew en-
forcement requests for information,
a new "information environment"
was created in the 1970's and early
80's. Criminal justice agencies
had powerful new machines for
collecting, processing, and exchang-
ing information. But the sharp
curtailment in informal information
collection, and its virtual shutdown
in some organizational sectors,
left law enforcement and other
criminal justice agencies with what
was often the most formal and
low-quality data about criminals
and crime events, a far ery from
the high-quality information that
the "buddy system" usually could
provide for specific investigations.
And, the ability to expand the formal
automated information systems
in scope or depth was also checked,
because of the legal or politieal
constraints imposed against such
actions by the spirit of this era,
especially after Watergate.

That is why it is not far-fetched
to say that, in the socio-political
context of the past 30 years, the
shift to ecomputerized information
systems has resulted in a good deal
less rather than more information
power for many of the critical
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functions of criminal justice, from
investigation of erimes to decisions
about sentences or parole.

What this suggests is that the
most important faetors in the 1980's
that will affect the availability
of good information resources for
criminal justice will not be buying
more computers, or creating new
"information impact statements"
per se. Rather, the critical factor
will be the degree to which we
recover general publie confidence
in governmental authority and re-
sponsibility, and win back the al-
legiance of most of the recently
disaffected and alienated sectors
of the population. Even with such
& development, the old "informa-
tion buddy system" will not be re-
stored. But, we could expect to
see greater willingness by legisla-
tures and executives to authorize
more comprehensive information

systems and greater interorganiza-
tional exchanges of data, accompan-
ied by a greater willingness by
private organizations to cooperate
with information requests when
they met proper procedures.

If this analysis is sound, then
the key question is what would
it take for criminal justice agencies
to obtain such a restoration of
trust and confidence? Clearly,
much of tne answer lies in larger
issues of economies, soeial policy,
foreign and defense affairs, and
similar over-arching political issues,
along with the quality of national
and civie leadership and even the
"spirit of the times." But there
are aspects of the quest for renewed
confidence that relate directly
to information policy developments,
and it is to these that we turn for
a final comment.

Some policy-oriented conelusions

The theme of the conference
that produced this collection of
essays was that information policy
issues have come to rank with pro-
gram authority, budget levels, and
personal resources as a critical
ingredient of program planning
and evaluation in criminal justice
activities. In a democratic soc:ety,
information poliey issues raise
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two questions: (1) what information
is needed to carry out the program
effectively (a topic that many of
the other conference speakers have
addressed) and (2) what limitations
on information collection or safe-
guards for the handling of sensitive
information does public policy re-

quire before it will (or should) author-

ize the collection of such informa-
tion.

It is the second question, obvious-
ly, that this essay has addressed,
My premise has been that setting
boundaries for information collec~
tion and use is at the heart of a
constitutional system and of demo-
cratie polities. Only in totalitarian
soeieties can government and its
police authorities demand access
to all the personal information
it wants about individuals and groups,
and even there, totalitarian systems
are often thwarted in practice
though they eannot be denied in
terms of legal claims or institution~
alized opposition.

After two decades of realign-
ments and changes in public and
group opinions about erime fighting
and individual-rights protections,
I'believe that we are moving, slowly
but surely, toward a new consensus
on many information poliey issues
(though not all) tiat will confront
eriminal justice agencies in the
coming years. Ibelieve the public,
influential elites, and publie-policy-
makers will support an approach
to new information policies by
eriminal justice agencies that em-
bodies these characteristics:

1. Programmatically~focused infor~
mation systems, designed to deal
with specific issues through well-
focused information policies, as
opposed to the big, omnibus, multi-
purpose databank models advocated
and experimented with in the late
1960's and early 70's, and sometimes
proposed today. Federal funding
support for experimentation with
such well-focused local and state
systems should enjoy public support,
if the other conditions mentioned
here are also met.

2. Reconsideration and modifica~
tion of some of the current limita-

tions on information-sharing among
eriminal justice agencies, and revi-
sion of some of the "first genera-
tion" privacy rules. For example,
this might include carefully defined
access to juvenile offender records
for both law enforcement and pro-
gram research purposes; penetration
of more ownership, tax, and other
records for purposes of arson preven-
tion and prosecution; and accept-
ance of computer file-matching

if this is done under rules that speci~
fy parameters of investigation

and require individual-case investiga-
tion or verification before any
adverse actions are taken affecting
individuals.

3. A more explicit process of "infor-
mation-impact analysis" when new
Systems are proposed for author-
ization or for expansion of current
systems in criminal justice, so that
issues of privacy-protection, social-
equity, and due process can be
explored in detail and basie stan-
dards evolved from the 1970's can
be adopted before such systems

are authorized.

4. Independent-agency reviews

of the privacy and due process
safeguards in eriminal justice infor-
mation systems, to examine the
effectiveness with which informa-
tion-protection safeguards are
enforced,

Obviously, not every information
system or program proposed by
criminal justice agencies will choose
to adopt such an approach. Nor
will every system or program that
does follow these suggestions auto-
matically win legislative or public
support as a result of that position.
But it does seem to me that the
middle and late 1980's could be
a time of solid, construective action
if we understand how to imple-
ment the informational needs of
effective anti-crime programs
and, at the same time, to answer
the publie's well-founded insistence
that these programs be pursued
only through systems that are
grounded in protection of individual
rights and controls over potential
abuse of government power.
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Legal Rules and Policy Initiatives
in the Use of Criminal Justice
Information

Robert R. Belair, Esq.
Kirkpatrick, Lockhart, Hill,
Christopher and Phillips
Washington, D.C.

Introduction

This paper reviews the status
and direction of law and policy
as it relates to criminal history
record information.” Criminal
history record information, and
related offense reports, are the
raw materials that permit many
criminal justice intervention stra-
tegies to operate effectively. Bail
reform programs, career offender
programs, violent offender programs,
special sentencing programs, parole
reform programs, and other inno-
vative intervention strategies re-
quire criminal justice agencies
to know a great deal about an of-
fender's prior eriminal history.
Therefore, it makes particular
sense to take & elose look at law
and policy as it relates to eriminal
history information.

We begin by reviewing the status
of current law concerning the col-
lection, maintenance and dissemi-
nation of eriminal history record
information. Next, we look at
the trends in law and policy. Third,
and finally, we identify controver-
sial issues that need additional
attention.

The term eriminal history record
information, as well as other terms
used in this paper, are defined in
the regulations of the Department
of Justice at 28 C.F.R. Part 20.
Criminal history record information
means, "information collected by
criminal justice agencies on indi-
viduals consisting of identifiable
deseriptions and notations of ar-
rests, detentions, indietments,
informations, or other formal erimi-
nal eriminal charges, and any dis-
position arising therefrom, sentenc-
ing, correctional supervision, and
release." 28 C.F.R. § 20.3(b).

Current status of the law

Perhuaps the most striking fea~-
ture about current law is the con-
siderable degree of national uni-
formity and consensus. dJust 10
to 15 years ago, Congress could,
and did, decry the lack of uniform-
ity among the states and the ab~
sence of an articulate, coherent
system for the collection, mainten-
ance and exchange of criminal
history record information.

Legal and congressional develop-
ments in the 1970's

As the 1970's began, few states
had adopted comprehensive criminal
history information statutes. Today
almost half have done so. As the
1970's began, most states gave
their police agencies broad discre-
tion to release criminal history
data on a "need to know" basis.
Today few do. And, as the 1970's
began, only a few states required
that the subject of a criminal his-
tory record be allowed to review
that record; or that the informatiof
in the record be accurate or com-
plete; or that the record be kept
in a secure environment. Today
almost every state does.

In the early 1970's Congress
attempted, but failed, to make
order out of this situation. the
Congress considered, but did not
adopt, several pieces of legislation
that would have imposed a ecom-
prehensive information management
seheme for state and local handling
of eriminal history record informa-
tion. Work on this legislation was
done at a time when the concern
about privacy, automation and
mushrooming information systems
was at its height. Although Con~
gress failed to adopt comprehensive
legislation, it did adopt an amend-

ment to the Omnibus Crime Control
Act of 1968, 42 U.S.C. § 3771(b),
sometimes called the Kennedy
Amendment, which ultimately had
the effect of ereating national
standards for the handling of erimi-
nal history record information.

That Amendment requires that
all eriminal history record informa-
tion collected, maintained or dis~
seminated by state and loce? erim-
inal justice agencies with support
from what was then the Law En-
forcement Assistance Administra-
tion (LEAA), "must be kept com-
plete and secure, must be made
available for review and challenge
by record subjects, and must be
used only for law enforecement
and other lawful purposes."

This relatively broad language
gave birth to what came to be known
as the LEAA Regulations. These
regulations, at 28 C.F.R. Part 20,
now usually referred to as the De-
partment of Justice Regulations
(DOJ Regulations), in turn, brought
comprehensive and uniform stan-
dards to eriminal justice agencies
across the nation.

The DQJ Regulations

The DOJ Regulations cover
every state and local eriminal jus-
tice agency which is collecting,
storing or disseminating criminal
history record information with
monies, in whole or in part, received
from LEAA. As a practical matter,
this means that virtually all state
criminal justice agencies, and per-
haps one-half of the local criminal
justice agencies, including most
of the large local agencies, are
covered.

However, the DOJ Regulations
cover only criminal history record
data. Investigative and intelligence
information is not covered, nor
is wanted person information, orig-
inal records of entry, court records,
or traffic offense records.

Data quality and subject access
standards

The DOJ Regulations impose
four types of standards, two of
which are now the near-universal
law of the land. First, the DOJ
Regulations require agencies to
meet certain data quality standards.
Specifically, the Regulations require
that eriminal history record infor-
mation be complete and accurate.
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To be complete under the Regula-
tions, a criminal history record
system must contain information
about in-state dispositions within
90 days of their occurrence. To
be accurate, the system must em-
ploy procedures which minimize
the possibility of storing inaccur-
ate data.

Second, the Regulations require
that criminal justice agencies give
record subjects a right to review
their eriminal history records.

This means that, upon request,

a record subject can review all

of his eriminal history record.
The Regulations also permit the
subject to challenge the accuracy
or completeness of his record, and
if he does so, he is entitled to a
copy of the record to assist him

in that effort.

Today 49 states have adopted
standards for accuracy and com-
pleteness that mirror the standards
in the DOJ Regulations. This in-
cludes 46 jurisdictions which have
mandatory disposition reporting
laws. In those 46 jurisdietions crim-
inal justice agencies are required
to report dispositions to the state
criminal history record repository.
Forty-two states have adopted
standards for subject review of
their records which mirror the
DOJ standards.

By any calculation, this is an
impressive record of accomplish-
ment. Of course, it does not mean
that these standards are always
met. Indeed, the completeness
of records in the nation's eriminal
history record systems continues
to be one of the major problems
confronting the criminal justice
system. Because disposition re-
porting depends on the cooperation
of a separate branch of govern-
mert--the courts--as well as co-
operation among many different
police agencies, disposition report-
ing is the system’s "Achilles Heel."

At the same time, there is little
reason to be sanguine about the
accuracy of eriminal history record
information. One of the factors
which contributes to this problem
is that agencies may not be devoting
enough attention to audit and qual-
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ity control. Today only 25 juris-
dietions require annual audits to
ensure compliance with the aceur-
acy and completeness and other
standards in the DOJ Regulations
or in state law.

Security standards

The DOJ Regulations also con~
tain two other types of standards:
security standards and dissemination
standards. The notion that criminal
history data should be maintained
in a secure environment has been
widely accepted in principle, but
is not always followed in practice.
Virtually all eriminal justice offi-
cials agree that eriminal history
data ought to be maintained in
a secure environment. Otherwise,
the system lacks integrity and,
in a very real sense, it cannot keep
its promises to the record subject
or to society.

However, not everyone agrees
on the specific measures that ought
to be employed to ensure such secur-
ity. The DOJ Regulations require
comprehensive and ambitious mea-
sures. Specifically, the DOJ Regu-
lations require state and locel erim-
inal justice agencies to maintain
criminal history record information
in a system using technologically
advanced software; in a system
that records penetration attempts
(if an automated system); in a sys-
tem that has controls on remote
terminal access and use; in a system
that employs physical security
protections; and in a system that
meets personnel sereening stan-
dards.

Thus far, 32 states have adopted
security standards that are at least
similar to the standards imposed
by the DOJ Regulations.

Dissemination standards

The fourth, and the most im-
portant type of standards cover
dissemination. In a sense, the DOJ
Regulations have failed when it
comes to setting dissemination
standards. However, this failure
merely refleets society's failure
to reach agreement about this very
controversial issue.

Dissemination among criminal jus-
tice agencies

The DOJ Regulations do not
place significant restrietions upon
the dissemination of eriminal his-
tory record information among
eriminal justice agencies. This
is a critical point. As noted earlier,
the implementation of eriminal
justice initiatives depends upon
a free flow of criminal history
record information within the erim-
inal justice system.

The notion that eriminal history
record information should be {reely
exchanged among criminal justice
agencies is a near-universal princi-
ple. It is widely believed that a
free flow of eriminal history data
is warranted because these records
were created in the first place
so that they could be used for crimi-
nal justice purposes. It is also felt
that criminal justice agencies,
unlike some governmental non-
criminal justice agencies or private
entities, will be more likely to
use the information in a responsible
and appropriate manner.

Today there are three primary
circumstances under which prose-
cutors, courts or law enforcement
agencies are restricted from obtain-
ing access to criminal history data.
First, where a criminal history
record has been purged or sealed--
and this is an increasingly common
circumstance that will be discussed
further on--the record is unavail-
able, if purged, and may be unavail-
able, if sealed.

Second, if the eriminal history
information pertains to a juvenile
(and in this case it is not technically
criminal history record information,
but rather, juvenile justice record
information), there are some legal
restrictions, and even more often,
practical restrictions, on eriminal
justice agency access.

Third, persistent and vexing
problems associated with the inter-
state exchange of eriminal history
data make it more difficult to ob~
tain information if the individual
has an out-of-state record than
if all of his eriminal activity has
been in-state.

Dissemination of conviction data

In addition to the principle that
eriminal history information should
be freely available among criminal
justice agencies, a second dissemi-
nation principle that has gained
wide acceptance is that convietion
data should be disseminated largely
without restriction. At present,
two-thirds of the states permit
the dissemination of conviction
data without restriction. In other
words, this information is available
to the public as well as to criminal
justice agencies. Importantly,
the DOJ Regulations do not place
restrictions upon the dissemination
of conviction data.

This policy is often justified
by the argument that if an individ-
ual is convicted of violating a crimi-
nal law, with all the due process
safeguards criminal convietions
provide, he is thought to have waived
his right to privacy; moreover,
the public has a pressing interest
in information about individuals
who are convicted of violating
criminal laws.

Dissemination of current informa-
tion

A third prineiple that guides
dissemination policy is that if the
individual is currently in the system
(in other words, charges are still
actively pending), there ought not
to be restrictions on the dissemi-
nation of information about the
event for which he is currently
in the system. This is the approach
taken in the DOJ Regulations and
it is the approach reflected in most
state law. The rationale which
supports this principle is that the
recency of the individual's conduct
makes the publie's interest in the
individual and the event very high.

Dissemination of non-conviction
information

When it comes to what is per-
haps the most difficult dissemina-
tion issue--the dissemination of

non-conviction information? to
non-criminal justice organizations--
the DOJ Regulations do not take

a position. LEAA retreated from
an early draft of the Regulations
which would have placed restrice-
tions on the dissemination of non-
convietion information to non-crim-
inal justice agencies. Instead, the
DOJ Regulations permit non-con-
vietion data to be disseminated

to any person as authorized by
statute, ordinance, executive order,
court rule, decision or order, as
interpreted by state or local offi-
cials. Thus, the existing formula-
tion leaves it up to the states to

set poliey for non-criminal justice
agency access.

Dissemination policies beset by
uncertainties

State legislatures, like LEAA,
have struggled to define a policy
for the dissemination of non-con-
vietion data to non-eriminal justice
agencies. There are a number of
very good reasons for their eonfu-
sion. First, most people are not
sure how they feel about the probity
and reliability of arrest information.
The Supreme Court has said that
an arrest is not probative of erim-
inal conduct. Schware v. Board
of Bar Examiners of the State of
New Mexico, 333 U.S. 232, 241
(1957). Indeed, if the individual
is factually innocent, most people
would agree that he should not
be stigmatized by the dissemination
of arrest record information.

However, given the uncertainties
of disposition reporting, an arrest-
only record may often be incom-
plete. An individual who hes been
arrested may in fact have been
convicted and the rap sheet will
simply not reflect that event.
Moreover, it is beyond dispute that
the reason for the absence of a
conviction is not always the

2Non-conviction information means
arrest data which is more than

one year old without a disposition
and no active charge is pending,
plus nolle prosequi, dismissals and
acquittals. 28 C.F.R. § 20.3(k).
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arrestee'’s innocence, but rather

a factual or legal development
unrelated to the arrestee's conduct.
For all of these reasons, there is

a strong sentiment that arrest infor~
mation should be available.

Moreover, most people are not
convineced that maintaining the
confidentiality of non-conviction
information serves a valid purpose.
Confidentiality, for example, is
not necessary to promote the rela-
tionship between criminal record
subjects and eriminal justice agen-
cies. In this respect, the relation-
ship between an arrested individual
and a criminal justice ageney is
sharply distinguishable from a doe-
tor-patient relationship, or a lawyer-
client relationship. In those rela-
tionships confidentiality promotes,
indeed, is essential to the relation-
ship.

Furthermore, criminal history
record data is not akin to informa-
tion about sexual eonduct, religious
practices, or information about
other private activities which vir-
tually everyone agrees ought not
to be available publicly. Arrest
events and subsequent adjudications
simply are not private events.

Thus there is not a consensus that
the information about these events
ought to be private.

Perhaps the best reasons offered
in support of placing limits on the
dissemination of non-conviction
data are fairness and rehabilitation:
fairness because if an individual
is not convieted, he should not
bear the same stigma as an indi-
vidual who is convicted; and rehabili-
tation because if society brands
an arrestee as an offender, it may
be self-fulfilling. However, the
perceived epidemic of crime proba-
bly reduces the number of people
willing to extend themselves to
ensure fairness to arrestees. Fur-
thermore, given the seeming inabil-
ity of the corrections system to
rehabilitate ana the related high
levels of recidivism, fewer people
may place value upon the contri-
bution that confidentiality makes
to prospeets for rehabilitation.
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It also needs to be noted that
most people are not sure how they
feel about the desirability and util-
ity of permitting non-criminal jus-
tice entities to obtain access to
eriminal history record data. For
one thing, there are so many differ-
ent types of non-criminal justice
entities that it is hard to generalize
about the utility of their acecess.

At the same time, there is a con-
cern about the manner in which
these entities may use non-convie-
tion data once it gets into their
hands. Furthermore, once such
data is shared with non-eriminal
justice agencies, it is often thought
that there is a significant risk that
the data will eventually end up

in the public domain.

Trends in information law and policy

Given all of this uncertainty
about dissemination, are there
discernible trends in law and policy
for eriminal history record data?
There appear to be a few.

Sealing and purging

First, it is inereasingly the case
that where a record subjeect demon-
strates to a court that he is factu-
ally innocent of the conduet for
which he was arrested, the arrest
record will be purged or sealed.
For example, if an arrestee can
demonstrate that the police arrested
the wrong person, a purge or seal
order is available in over 40 states.

In addition, in cases where the
subject can demonstrate that he
has been rehabilitated--by showing
that he has been free of eriminal
involvement for a period of years
(usually 7 to 10 years)--a purge
or seal order is available in a sub-
stantial minority of the states.

However, there is a problem
with this approach. In most states
the remedy is a purge (destruction)
and not a seal. Thirty-five states
authorize the purging of eriminal
history records, versus only 20
states that authorize a seal. The
glaring shorteoming of & purge,
of course, is that it means that
the record is lost forever. Thus,
regardless of whether the record
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is sought by a court, a prosecutor,

a police agency or a private em-
ployer, and regardless of the reason
for which the record is sought,

it is unavailable. This unavailability
can play havoe with repeat offender
programs and other selective or
special incapacitation programs,

as well as research programs.

Increased dissemination of eriminal
history data

Second, criminal history record
information-~at least if it is recent
enough to be considered relevant
(and assuming it is not purged or
sealed)-~is increasingly available
outside of the criminal justice sys-
tem. Even non-conviction data
is now being made available to
non-criminal justice agencies.
Twenty-seven states have adopted
open record or freedom of informa-
tion statutes which cover eriminal
history record data. This does
not mean that eriminal history
data is available in these states
to the publie in all circumstances,
but it does means that the data
is more available than it previously
was.

As a part of this trend, a major-
ity of the states now recognize
claims by at least some types of
non-criminal justice agencies and
private entities for special access
rights. For example, special access
rights are routinely accorded to
licensing boards, governmental
agencies with national security
missions, and private employers.
Ten states, for instance, have adopt-
ed statutes whieh expressly provide
for the release of both convietion
and non-conviction data to private
employers in certain circumstances.

At the same time, 81 percvent
of the states permit the disclosure
of conviction data and 66 percent
of the states permit the disclosure
of non-conviction data to govern-
mental non-criminal justice agen-
cies in certain circumstances.

This trend toward openness, which
in the last five years seems to have
displaced an earlier trend toward
confidentiality, is generally thought
to be the result of both pressure
from the media and a loss of faith

in the notion that offenders will
become constructive citizens if
only we avoid branding them as
eriminals.

Juvenile justice data more available

Third, a perceived dramatic
increase in juvenile erime (erimes
by ehildren 17 and younger now
account for close to 40 percent
of serious property crime and 20
percent of violent erime) and a
perceived increase in the amount
of juvenile recidivism, appear to
have fueled a trend toward the
increased availability of juvenile
justice data. This development
threatens the survival of the oft-
eriticized two-track system of
justice: one track for juvenile
offenders and a second track for
adult offenders.

Indeed, seven states now make
juvenile delinquency data available
to the publiec. In many other states
juveniles are being prosecuted as
adults at earlier ages or for a broader
category of crimes. Invariably,
if juveniles are prosecuted as adults
the record of the arrest and prose-~
cution is treated as an adult record.

In theory, juvenile data is al-
ready relatively freely available
within the adult eriminal justice
system. However, as a practical
matter, juvenile data is often un-
available because of the frequency
of purge or seal orders, and because
differences in personnel, geographic
location, and administrative organ~
ization combine to establish barriers
to the transfer of juvenile records
to adult criminal justice authorities.

Court decisions support openness

The trend in state legislation
toward openness has been buttressed
by numerous recent court decisions.
Prior to 1976, a relatively robust
body of case law held that dissemi-
nation of errest record information
to the publie could violate a sub~
jeet’s constitutional right of privacy
if the arrest ended in acquittal
or dismissal of charges, or if there
was no disposition. See, for exam-
ple, Menard v. Mitehell, 430 F.2d
486 (D.C. Cir. 1970).

All that changed with the Su-
preme Court's decision in Paul
v. Davis, 424 U.S. 693 (1976).

In Paul, the police cehiefs in the
Louisville, Kentueky metropolitan
area decided to attempt to reduce
shoplifting during the Christmas
season by circulating and posting

a flyer in major shopping centers
which identified a group of so-called
"active shoplifters," including the
plaintiff. The plaintiff had been
arrested for shoplifting, but charges
were still pending 18 months later--
at the time that the flyer was circu-
lated. Davis claimed that the eircu-
lation of his arrest record informa-
tion to these merchants was, among
other things, a violation of his eon-
stitutional right of privacy.

The Supreme Court, much to
the surprise of many observers,
disagreed. It held that the right
of privacy protects certain kinds
of private conduct, but an arrest
is not one of them. The Court
found that the Constitution does
not require the police to keep confi-
dential matters, such as an arrest,
that are recorded in official rec-
ords.

Court opinions since Paul v.
Davis have followed and expanded
the decision. Today, as the Cal-
ifornia Supreme Court has said,
"there is apparently no right of
privacy in arrest records under
the Federal Constitution." Loder
v. Municipal Court, 553 P.2d 624
(Cal. 1976).

This is not to say that the doc-
trine of the constitutional right
of privacy has been banished fully
from the criminal history record
arena. Today, if a record subject
can show (1) that his record is in-
accurate or inappropriate (not just
incomplete); and (2) that its mainten-
ance or dissemination does him
some tangible harm (not "just"
harm to his reputation or to his
privacy interest), then the record
subjeect may be able to get a court,
based on either the Constitution
or the Court's inherent equity powers,
to purge or seal his record. See,
District of Columbia v. Hudson,
404 A.2d 175 (D.C. 1979), and Pru-
ett v. Levi, 622 F.2d 256 (6th Cir.
1980).

It is also important to note
that the Court's retreat from a
constitutional privacy standard
does not mean that the Court has
said that the Constitution now
favors disclosure. Rather, the
net effect of the Supreme Court's
decision in Paul v. Davis is to make
the Constitution neutral. The Court
has said that the Constitution,
and specifically the First Amend-~
ment, protects the right of indi-
viduals to gather and use newswor-
thy information which is a matter
of public record. Cox Broadcasting
v. Cohn, 420 U.S. 469 (1975). How~
ever, if a legislature or agency
chooses not to make criminal his-
tory record information a matter
of public record, there is no First
Amendment right of access or dis~
semination, In other words, from
a constitutional standpoint, a state
legislature, or a criminal justice
agencey, is free to withhold criminal
history record information, or to
disclose criminal history record
information, at its discretion.

In many respects the retreat
of the courts from a policymaking
role provides the criminal justice
community with an opportunity.
Information poliey is now a matter
of federal and state statutory law,
supplemented by implementing
regulations and agency discretion.
Therefore, policymakers in legis-
latures and eriminal justice agencies
have an opportunity to fashion
effective and comprehensive poli-
cies for the collection, maintenance
and dissemination of eriminal his-
tory record information.

Issues in controversy

Naturally, real controversy
remains concerning a number of
fundamental issues that relate
to the handling of eriminal history
record information. Perhaps the
most important of these issues
is the identification and balancing
of the interests that are to be served
in framing policies for dissemina-
tion. To what extent, for example,
should dissemination policies work
to protect the record subject's
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interest in his reputation, or his
interest in privaey? Or, should
such policies only seek to protect
record subjects against disclosures
which result in some tangible harm
to a record subject?

It must certainly be the case
that until policymakers determine
the interests that dissemination
policies are intended to serve, it
will not be possible to set a coher-
ent, comprehensive policy for the
dissemination of eriminal history
record information. Put another
way, what purpose are confidential-
ity protections intended to serve?

Is it fairness to the alleged offend-
er; is it rehabilitation of the offend-
er; or, instead, is it societal safety
that is paramount?

A second area of controversy
involves the need to define, and
refine, the nature of special access
claims by non-eriminal justice agen-
cies. Which entities should be ac-
corded special status in making
requests for access to eriminal
history record information? Fur-
thermore, where access is provided,
how do we ensure that the recipi-
ents will handle the data responsibly
and how do we hold them account-~
able?

A third unresolved issue is the
extent to which juvenile and adult
records should continue to be treated
differently. At present, in virtually
every state, juverile justice infor-
mation is not combined with adult
criminal history data to create
a comprehensive recerd. Thus,
offenders have an opportunity for
two criminal careers. The argu-
ments in support of placing special
confidentiality protections upon
juvenile data are especially strong.
Both fairness and reliabilitation
concerns argue in favor of confidenti-
ality. And yet, perceived increases
in juvenile erime znd the seeming
failure of the juvenile system to
rehabilitate its offenders appears
to be driving a move toward relaxa-
tion of juvenile confidentiality
standards.
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A fourth concern involves a
prineiple, well enshrined in current
law, that the more recent the cerimi-
nal event the more public its treat-
ment. Should this principle be
preserved in the face of new infor-
mation technologies, such as auto-
mated police blotters, automated
newspaper morgues, and other auto-
mated information systems? Thanks
to new information technologies,
once information is put in the public
domain, it now remains readily
available to the public even after
the information is no longer recent
or relevant to the individual.

Fifth, should dissemination
policies be based upon fine-grained
distinctions among types of offend-
ers? To date, dissemination policies
have been based on relatively gross
characteristics: was the individual
convicted; was he acquitted; is
his crime a felony or & misdemean-
or; is he an adult or a juvenile?
However, the criminal justice sys-
tem is capable of making far more
sensitive and sophisticated distine-
tions that identify repeat offenders,
violent offenders, drug offenders,
and so forth. A very good case
can be made that these distinctions
ought to be reflected in dissemina-
tion policies. Perhaps, at some
point, data about repeat offenders
or dangerous offenders should be
more publiely available than data
about "average" offenders. Cer-
tainly data about individuals who
are acquitted should not be treated
in the same manner as data about
individuals with arrest-only records.
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Sixth, on what basis can an
effective, satisfactory system for
the interstate exchange of eriminal
history data be constructed? Tradi-
tionally there have been two obsta-
cles to the creation of such a sys-
tem: one, concerns about federal-
ism; and two, concerns about per-
sonal privacy. However, in the
absence of an effective inter .tate
criminal history exchange =y stem,
the nation's ability to track and
prosecute criminals and, in parti-
cular, to implement new erime
fighting initiatives effectively
is ecompromised.

It may be that the Federal Bur-
eau of Investigation's eurrent exper-
iment with what has come to be
known as the "Triple I" system
will provide an answer. That sys-
tem, relying as it does on a federal
index to state maintained and con-
trolled records, allays many con-
ceris about both federalism and,
to some extent, individual privacy.

Seventh, there needs to be more
thought given to the information
implications of vietim and witness
assistance programs. How much
information, and what kind of infor-
mation, should be collected about
vietims; how should this data be
stored; to what extent should it
be commingled with data about
the offender; and what should the
poliecy be concerning dissemination
of this information?

Eighth, and finally, to what
extent does purging have a legiti-
mate role in eriminal history record
policy? Should eriminal history
record policy instead emphasize

effective sealing procedures? At
present the notion of sealing has
been muddied because in many
jurisdictions sealing a record does
not substantially restrict its subse~
quent availability. However, if
effective sealing policies were
implemented which prohibited ac-
cess to the sealed record except
on the basis of a court order and
in certain extreme circumstances,
it might substantially reduce pres-
sures to adopt and apply purge
policies.

Conclusion

An enormous amount has been
accomplished over the last 15 years
in the development of law and pol-
icy for the handling of eriminal
history record information. Of
course, policymakers are still sort~
ing out competing claims and inter-
ests; this process is never completed.

Today the criminal justice infor-
mation community is in a good
position to meet law enforcement
needs, including the needs of spe-
cial, innovative intervention pro-
grams, because the community
has firmly established the principle
that eriminal history record infor-
mation should be freely dissemi-
nated among criminal justice agen-
cies. More work needs to be done
so that the eriminal justice infor-
mation ecommunity can serve the
needs of nor-criminal justice agen-
cies, while at the same time pro-
tecting privacy and due process
interests.

THE ROLE OF INFORMATION
IN FEDERAIL POLICYMAKING
FOR CRIMINAL JUSTICE
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Information Needs in Federal
Program Formulation

Benjamin H. Renshaw
Associate Director

Bureau of Justice Statistics
U.S. Department of Justice

New criminal justice program
initiatives and new proposed federal
or state legislation inevitably create
demands on the information capa-
bilities of operating criminal justice
agencies either in terms of (1) data
related to the formulation of the
initiative or legislation, or (2) im~
pact on informational systems as
a result of the implementation
of intervention strategies.

I offer here a brief introduction
to the information policy implica-
tions of specific programs to be
discussed here later: violent crime
and career criminal, correctional,
victim assistance, arson, and juven-
ile offender programs. My remarks
are intended to provide an overview,
from the perspective of a national
center for eriminal justice statis-
ties, on what policy officials in
the executive and legislative branch-
es should consider as they formulate
programs and legislation that im-
pact eriminal justice administration
at all levels of government.

My thesis is simply that more
attention in executive branch pro-
gram formulation and legislative
branch bill drafting must be given
to information and data issues.

In a field--criminal justice admin-
istration--where decisions with
enormous human consequences
are continually made on the basis
of administrative records, that

is a serious fault. At a time when
computer technology makes possible
a substantial improvement in the
accuracy and timely retrieval of
such records, the error of law en-
forcement officers, prosecutors,
and judges in ignoring information
considerations is compounded.
While for many now in Washington
the environmental impact state-
ments of the 1960's and 1970's are
an administrative anathema, my
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thesis would argue for information
impact reviews being addressed

in any program or legislation de-
signed to intervene in the adminis-
tration of eriminal justice.

Let me suggest what would
seem to be the lowest common
denominator for the conduct of
such reviews.

Data required in program
formulation

First, with relation to the thought
processes involved in program formu-
lation, there are five steps that
seem obligatory in this information
impact review: (1} to state a very
obvious but still neglected step,
the analysis of data concerning
the nature of the problem to be
addressed; (2) a statement of the
assumptions that are being made
concerning the availability of data
necessary to implement the pro-
gram; (3) some form of prediction
or forecast concerning the conse-
quences of implementing the pro-
gram under consideration; (4) review
of data drawn from evaluations,
critiques and assessments of earlier,
similar type programs and projects;
and {5) identification of data re-
quired to design and conduct an
evaluation of the given program
initiative or legislation.

For the executive branch bureau-
crat or Congressional staff member
being pressed by either a new Presi-
dential appointee or a newly elected
Senator or Representative to launch
new initiatives or legislation, even
taking the time to research these
five areas may appear to be oner-
ous. Yet the experience of the
Bureau of Justice Statistics over
the decade-plus life of the Law
Enforecement Assistance Adminis-
tration, and events dating back
to the Presidential Commission
of the late 1960's, suggests that
the failure to touch these bases
contributes to problems in federal
and state/local initiatives dealing

with the administration ol justice.

One example may serve to sug-
gest the hazards in ignoring these
statistical and informational require-
ments for program formulation.
With relation to the nature of the
problem, let me pick a constituency
for whom there is considerable
eoncern in Washington--specifically
those complaining of crime against
aged Americans. When Congres-
sional hearings were held several
years back on crime against the
elderly, we were obligated to point
out that, based on our National
Crime Survey of vietimization,
older citizens were not dispropor-
tionately victimized. We, of course,
advanced the caveats that the eld-
erly may be experiencing a con-
stricted and limited life style in
order to reduce the extent of their
victimization. But the solid statis-
tical evidence was that the elderly
are not victimized at anywhere
near the rate of young, black males
and this fact does usefully frame
the debate as to what national
legislation might be advanced in
behalf of the older American citi-
zen. Congress was willing to con-
sider these data in deciding the
extent of financial support for
the proposed programs.

If I had to choose the single
most critical of the five items
enumerated here--critical in the
sense of the consequences of ne-
glecting a thorough appraisal--it
is the failure to state the assump-
tions concerning the availability
of data essential to the conduct
of programs or the implementation
of legislation. For an example,
let me follow the presentation
of James Q. Wilson and mention
computerized criminal histories.

Over a decade that has seen
a national and local focus on the
serious, recidivistie, and mobile
career criminal, and a new decade
that has commenced with a focus
on what is being called selective
incapacitation, accurate criminal
histories are an essential undergird-
ing of programs aimed at interdiet-
ing eriminal careers. Yet few if
any of these proposed programs
or legislation have taken into consid-
eration what the current federal

and state repositories can provide
by way of accurate and reliable
eriminal history information. Quite
simply, many of these efforts as-
sume a national repository that
contains information on sentenced
offenders in federal courts and

the courts of all fifty states. Suf-
fice it to say, such a data base

does not exist.

Turning to the necessity of
undertaking elemental forecasts,
my point is that such forecasts
permit a focus on the frequently
neglected and now overwhelmed
eriminal justice function of operat-
ing correctional institutions in
this nation. Efforts at eriminal
justice comprehensive planning
in the 1970's early arrived at the
conelusion that it was imperative
to assess the downstream impact
on corrections of providing addi-
tional resources to police chiefs
and court administrators. Yet
the failure to obtain information
that anticipates--through simula-
tion or other analysis techniques--
the consequences for corrections
of many otherwise meritorious
intervention strategies will haunt
the 1980's in the form of prison
conditions that may foster riots
and institutional disorder. Having
a concern with the systemie impact
of program initiatives would provide
a bridge to the oft-debated issue
of the merit of new prison construe-
tion.

Another obvious but neglected
data source is formal or semi-for-
mal evaluations that have been
conducted of like programs. With
the incredible range of programs
and projects funded by the Law
Enforcement Assistance Adminis-
tration and fifty state planning

agencies during the 1970's--and
the strong emphasis that LEAA
did place on evaluation--there
is a body of data that can be used
in undertaking serious program
formulation. As only one example,
much has been learned about the
relative success of bail and pre-
trial release programs.

Finally, the flip side of the
evaluation coin is to define and
mandate, or at a minimum identify,
the kinds of data needed to design
and conduct a reasonably thorough
evaluation of the program. One
type of a favored Department of
Justice intervention--task forces
and strike foreces--would have bene-
fitted from pre-implementation
decisions on the data to be used
to judge various efforts as successes
or failures,

Implementation consequences

Once a decision has been made
to proceed with a eriminal justice
intervention--with or without my
five suggested data inputs--our
experience suggests that there
are a like number of implementation
consequences for informational
policy broadly defined.

First--and very real though
sounding amorphous--are shifting
boundaries with reference to access
and public diselosure of information.
A perfect example is expanded
use of juvenile records in adult
eriminal proceedings. Whichever
view one may have on this issue,
the debate clearly results from
concern with the violent recidivistic
offender.

A second implementation impact
is the additional budgetary resources
necessary to obtain data required
by programs or legislation. Recent
examples here--both of which im-
pacted on the Federal Bureau of
Investigation-~are the addition
of arson as an index erime under
the Uniform Crime Reporting (UCR)
Program and of missing children
to the National Crime Information
Center's (NCIC) responsibilities.

A third and corollary impact
is the new or additional burden

on persons, institutions and record
systems necessary to provide the
data that may be mandated by
legislation or programs. Any alter-
ation in national data requirements

places new requirements on states
and local eriminal justice agencies
to collect, process, and return infor-
mation to the federal government.
Even modest reprogramming of
state and local information and
record systems is difficult to accom-
modate in times of extreme finan-
cial pressures on operational law
enforcement.

Next is the more technical identi-
fication of the limits of available
data and of the constraints imposed
by information policies. Implemen-
tation of many intervention strate-
gies leads to re-examination of
sealing, purging, data retention,
and confidentiality standards and
requirements.

Finally the implementation
of programs may lead to new oppor-
tunities to acquire data from the
administrative records of new opera-
tional efforts. One of the vital
issues to be discussed is the new
societal coneern with vietim assis-
tance. As victim assistance and
compensation programs expand
at the state and local level, it is
imperative that data be systematic~
ally acquired to supplement informa-
tion available from the National
Crime Survey of vietimizations
sponsored by the Bureau of Justice
Statisties.

This brief exposition of program
formulation and implementation
in terms of information impacts
is intended to provide a framework
for the discussions of career of-
fender, corrections, vietim and
arson, and juvenile offender pro-
grams which follow.
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Project SEARCH: An Information
Bridge Between Federal and State
Criminal Justice Programs

Richard W, Velde

Chief Counsel and Staff Director
Subcommittee on Courts

U.S. Senate Judiciary Committee

Introduction

For a period of eight years,
I was the LEAA representative
to Project SEARCH and its sue~
cessor organization, SEARCH Group,
Ine. In that capacity, I received
a gold star with seven oak leaf
clusters for perfect attendance
at the SEARCH Group meetings.
I attended all those meetings, not
because I needed an excuse to travel
about the country, nor to get away
from Washington. I went because
I believe in the importance of the
goals and objectives of that organ-
ization. Iknew first hand of the
competence and enthusiasm its
members brought to those gather-
ings, and I knew that long-range
improvements in this eountry's
criminal justice system could come
only if a sound base of eriminal
justice information and identifi-
cation systems were developed
and implemented at the federal,
state and local levels.

Project SEARCH has become
a shining example of the abilities
of state and local governments
to work together and tackle tech-
nically complex projects and politi-
cally controversial issues and to
develop effective programs, pro-
cedures and policies. In the inter-
vening years, they have proved
to be indispensable to the orderly
development of eriminal justice
in this country and, indeed, to serve
as a model for widespread emulation
throughout the world.

It is my purpose here to review,
quite summarily, the development
of the Project SEARCH concept,
to discuss the current dimensions,
from a federal perspective, of crim-
inal justice information and identi-
fication systems, and, finally, to
suggest some future directions.
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Where we have been

Project SEARCH had its incep-
tion in LEAA in the Spring of 19689,
within a few months after the agency
was created. Because of the wide-
scale publicity given to the pro-
gram, applications for project fund-
ing literally swamped our fledgling
organization. Applications for
support of projects in the informa-
tion field alone far exceeded the
total of the $4.5 million dollars
of discretionary funds that was
available for all purposes for the
fiscal year. It was decided to focus
on one project in the information
field and attempt to meet the need
most often expressed in the grant
applications. The President's Crime
Commission, the FBI and others
had recommended that an attempt
be made to develop a computer-
compatible format for eriminal
history records. This proposal was
consistent with several of the appli~
cations that were received. Harry
Bratt, Paul Nejelski and I formed
a small task force within LEAA
to develop, fund and support this
effort. $600,000 was allocated
for the project, a very substantial
share of the total available funds.

I was strongly of the opinion
that the project should be developed
by the states themselves and not
handed to them on a silver platter
from on high in Washington. The
LEAA role would be to provide
financial and organizational assis-
tance, but, in the main, to let the
states manage and control the pro-
ject themselves. This was entirely
consistent with the mandate of
the Congress to LEAA: to provide
assistance and leadership but not
to preempt, dominate, or control
state and local crime control ef-
forts.

We decided that this effort
would go somewhat beyond the
scope of the original suggestion.
Not only would the automated for-
mat be developed by a consortium
of states, but there would be actual
conversion of '"rap sheets" and an
on-line demonstration of the inter-
state exchange of these records.

Two other objectives were also
defined. First, due consideration
must be given to protection of
privacy of the individuals who were
subjects of these files and safeguards
should be developed to protect

the system security of participating
agencies. Second, the feasibility
should be explored of utilizing these
rap sheets as a basis for the develop~
ment of a statistical series utilizing
transactional data generated from
the individual offender's step-by-
step acquaintance with the criminal
justice system.

Project SEARCH grew out of
this concept. Six states were se-
lected to form the original consor-
tium from the twenty-five or so
that expressed interest in partici-
pation. The California Crime Tech-~
nological Research Foundation
was chosen to serve as project
coordinator with Paul Wormeli
as its first Executive Director and
Bud Hawkins as the first Project
Group Chairman. Thz effort took
one year, and was completed on
time. Al original project objectives
were met or exceeded. The rap
sheet format was developed, records
converted and a central index or
pointer system was developed to
facilitate computer-to-computer
interface and on-line, real-time
exchange of criminal history infor-
mation. The FBI had participated
initially and attended the first
meetings, but then withdrew from
further participation out of "opera-
tional necessity." Once the initial
project was successfully demon-
strated, however, the Bureau re-
quested and received permission
from the Attorney General to de-
velop an operational system. This
request generated a long period
of controversy between LEAA and
the FBI. I will not recount the
gory details of that struggle today.
Perhaps it will suffice to say, how-
ever, that the current FBI demon-
stration effort, the Interstate Identi-
fication Index (Triple I) is indistin-
guishable from the conceptual de~
sign of the original SEARCH demon-
stration.

In the intervening twelve years,
the several states, under the leader-
ship of Project SEARCH and with
LEAA funding assistance, have
developed state, regional and local
eriminal identifieation, information
and statistical systems to the point
where all but a few are now opera-
tional. They are operating nnder
enabling state legislation, modeled
by Project SEARCH and using low-
cost and efficient hardware and
software packages developed jointly
by Project SEARCH, LEAA and
its successor agency in this regard,
the Bureau of Justice Statistics.

Project SEARCH added many
other activities to its active project
portfolio. These cut across the
entire gamut of eriminal justice
information activities in police,
prosecution, courts, corrections
and other areas. The SEARCH
Group has been at the leading edge
of applications of new technology
of information science to eriminal
justice and their intelligent, cost-
effective utilization by hundreds
of eriminal justice agencies. These
SEARCH activities and results
were fully articulated and incorpor-
ated into the Information Systems
Task Force Report of LEAA's Na-
tional Advisory Commission on
Criminal Justice Standards and
Goals in 1973.

In one concise volume, in black
letter recommendations, the report
identified and outlined standards
for the development of state and
local eriminal justice systems.
Included in the standards was a
call for the establishment of ser-
vices for the following:

1. On-line files for wanted persons
and stolen property

2. Computerized eriminal history
files for serious offenders

3. Computer interface to vehicle
and driver files

4. High-speed interface with NCIC

5. Statewide uniform crime report
generation

In addition, detailed recommenda-
tions were made for local police,
court and correction operational
systems. These recommendations
have now been widely implemented
at the state and local level; but
more about that later.

The original Project SEARCH

concept grew to encompass represen-

tatives of all the states with all

the disciplines of criminal justice.
Almost 30 technical reports have
now been issued which explore

the feasibility or evaluate the poten-
tial of applications for a whole
gamut of criminal justice informa-
tion software and hardware packag-
ing. SEARCH looked at the feasi-
bility of satellite transmission of
fingerprint images. SEARCH de-~
signed a model state identification
bureau as well as standardized
crime reporting systems. It sur-
veyed the state-of-the-art in com-
puter technology and made defini-
tive recommendations for the appli-
cation of new technology to chronic
criminal justice problems. In short,
SEARCH has provided the leader-
ship and the continuity through

the years that have brought us

to where we are today.

Where we are now

In preparation for this analysis,
I sought to reacquaint myself with
the real world of criminal justice
operational systems. I visited a
loeal police department dispatch
center and rode in a patrol car
for an eight-hour shift. This car
was equipped with an on-board
computer. It was tied into the
police department's POSSE-style
computer-assisted dispatch system.
For me, it was a classic case of
deja-vu. The car was almost iden-
tically equipped to the prototype
unit I rode in in New Orleans in
the Spring of 1976 as a demonstra-
tion of the much maligned LEAA
police patrol car project. There
was one major difference: in this
car, everything worked. The officer
on the beat, Corporal Greg Brewer
of the Arlington, Virginia Police
Department literally had at his
fingertips in his patrol car, on-line,

real-time access to a variety of
federal, state, regional and local
databases and systems. These sys-
tems assist, monitor, and even
evaluate his actions in the perform-~
ance of his duties. Officer Brewer
was on-line to the FBI's National
Crime Information Center. He
could instantly check on wanted
persons and stolen cars. He could
check with the state of Virginia

to obtain information on licensed
drivers and automobiles registered
in the state. He could check with
the WALES system of metropolitan
Washington to get up-to-the-minute
status reports on criminal activity
in the Washington area. And, of
course, he was responding to calls
for assistance that were being dis-
patched by computerized message
switching from the Northern Vir-
ginia "911" emergency response
system.

The systems available to the
Arlington Police Department are
representative of those now widely
being implemented or already in
use throughout the eountry. Turn-
key systems are now universally
available for police, courts and
corrections that are unbelievably
cheap by standards of just three
or fou